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DEA S ON AND CRDER
h Cctober 27, 1981, the Executive Secretary ordered the

attached Decision and recommended G der of Admnistrative Law G ficer
(ALO Mchael Wiss transferred to the Agricultural Labor Rel ations Board
(ALRB or Board). Thereafter, Respondent, General (ounsel, and the ULhited
FarmWrkers of Arerica, AFL-QO (WFW tinely filed excepti ons and
supporting briefs and General (ounsel filed a reply brief.

Due to the general interest in and inportance of the issue
presented by General (ounsel's exception seeking an increase in interest
or an inflation factor to be applied to the backpay and ot her nonetary
renedi es recormended by the ALQ we schedul ed the matter for oral argunent
in consolidation wth two other cases and invited nunerous interested
parties to present their views in witing and oral ly.

The Board has considered the record and attached Decision in
light of the exceptions and briefs of the parties and amci curiae and has

decided to affirmthe rulings, findings, and



concl usions of the ALOand to adopt his recommended O der as nodified
herein. In addition, after consideration of the positions of the parties
and amci curiae, and our review of the statutory |anguage, purpose, and
policies of the National Labor Relations Act (NLRA) and the Agricul tural
Labor Relations Act (ALRA or Act), we have determined that the decision of
the National Labor Relations Board (NLRB) in Horida Seel Corporation
(1977) 231 NLRB 651 [96 LRRM 1070] is applicabl e NLRA precedent under Labor

(ode section 1148,1] whi ch we shall adopt for the conputation of interest

payabl e on nonet ary awards under the ALRA Unfair Labor Practices

The unfair |abor practices alleged in this case arose fromfailed
contract negotiations begun in |ate 1978 between Respondent Lu-Ete Farns
(Lu-Bte) and the UFW which was certified on Septenber 29, 1976, as the
excl usi ve col |l ective bargai ning agent of Respondent's agricul tural enpl oyees.
A contract signed between Lu-Ete and the UIFWon Decenber 2, 1977, was
schedul ed to expire on January 1, 1979. The Uhion and Lu-Ete negotiated an
extension until January 15, 1979, but further negotiation broke down, and a
second contract was never signed. |n Decenber of 1978, Lu-Ete joined an
i ndust ry-w de bargai ning group of 28 growers.

h January 19, 1979, after three days of slowdown, Lu-

Bte' s lettuce workers went out on strike.
h February 28, 1979, the enpl oyer group decl ared i npasse whi ch

we found to be in bad faith in Admral Packing, et al.

v Al code references herein are to the California Labor Gode unl ess

ot herw se speci fi ed.
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(Dec. 14, 1981) 7 ALRB No. 43, Menber McCarthy di ssenting, which issued
after the ALOs Decision was issued in this case. V¢ found that the
strike against the vegetabl e growers, including Lu-Ete, comenced as an
econom c strike, but was converted into an unfair |abor practice strike
when i npasse was decl ar ed.

This case invol ves all egati ons that Respondent refused to
rehire strikers when they offered to return to work, refused to accept the
certified letters containing the offers to return, refused to provi de
information requested by the Union in negotiation sessions, and
unilateral |y rai sed enpl oyees' wages in Decenber of 1980.

A though we agree wth the ALOthat the strikers' offers to
return were not invalidated or nade conditional by the Lhion's failure to
explicitly offer to termnate the strike, we also find that Respondent
wai ved its defense that the offers were not unconditional by failing to
assert it inatinely manner. (Qolecraft Mg. G. (1967) 162 NLRB 680 [ 64
LRRM 1174] enforced in pertinent part, (2d dr. 1967) 385 F.2d 998;
Gomiort, Inc. (1965) 152 NLRB 1074 [59 LRRM 1260] enforced (8th dr. 1966)
365 F.2d 867, 877-878; NNRBv. W C MQuaide, Inc. (3d dr. 1977) 552
F.2d 519 [94 LRRVI2950] .)

W agree wth General ounsel that the appropriate renedy is
immedi ate reinstatenent for all strikers, regard ess of any |ack of
vacanci es due to repl acenent hiring. Two seasons have passed since the
offers to return were nade, and Respondent’'s payrol| records showthat the
repl acenent workers, whether hired before or after the strike was

converted into an unfair |abor practice strike,
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did not return in large nunbers the next season. If the strikers were

repl aced after the economc strike was converted into an unfair | abor
practice strike, it is clear that the strikers woul d have had an absol ute
right to i medi ate reinstatenent upon naki ng unconditional offers to return.
Even if the repl acenent enpl oyees were hired before inpasse was decl ar ed,
and the strikers were thus not entitled to i medi ate rei nstatenent, the

evi dence establishes that, due to turnover between seasons, Respondent had
vacanci es at the begi nning of the 1980-1981 season which it coul d have
filled by hiring strikers who had nade unconditional offers to return to
work between April and QGctober 30, 1980. In addition, we note that even if
there was no evi dence of turnover between seasons, the presunption announced

in Seabreeze Berry Farns (Nov. 16, 1981) 7 ALRB Nb. 40, woul d nandate the

strikers' reinstatenent in the season i medi ately followng their offer to
ret urn.—Z Backpay for individual strikers then dates fromthe conmencenent
of the season immedi ately followng their respective offers to return.

V¢ reject the ALOs finding that Respondent’'s refusal to accept
the Lhion's certified letters containing the offers to return anounts to an
i ndependent violation of the Act. However, our decision is based upon the
Respondent ' s representations in its exceptions brief that the strikers were
not prejudi ced by that refusal because the date of Respondent's receipt of

the offers is not at issue. Therefore, Respondent woul d be precl uded from

4 Menber McCarthy woul d not rely on application of the rule announced in
Seabreeze Berry Farns, supra, 7 ALRB No. 40, to find a viol ati on.
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arguing at conpliance that its failure to receive the offers sent by
certified nail tolled the coomencenent of the backpay peri od.

Fnally, we note that our Decision in N sh Noroian Farns (Mr.

25, 1982) 8 ALRB Nb. 25, holding that an enpl oyer has a duty to bargain
wth a certified union until decertification occurs or until a rival union
is certified through the procedures of the ALRA defeats Respondent's | oss-
of-najority defense to the refusal -to-bargain allegations. V¢ do not
approve the ALOs deferral of resolution of that issue to an ALO deci sion
in arelated case.

VW agree wth Respondent that requiring it to provide copies of
arenedial Notice to all enployees hired during the 12-nonth peri od
foll ow ng issuance of the Order is excessive and accordi ngly we shal |
delete that provision fromthe renedial Qder. However, we find that
confining the mailing of Notices to "enpl oyees enpl oyed at any tine during
the payrol | periods i medi ately preceding and fol |l ow ng Gt ober 30, 1980, "
is inadequate to notify the discrimnatees since they were not rehired at
that tine. Therefore, we have nodified the Qder to require nailing to all
strikers as well as to all enpl oyees who were hired fromthe date(s) the
offers to return were nade until the date of the mailing of the renedi al

Nbtice to Agricultural Enpl oyees. Backpay I nt erest

V¢ have al so decided to nodify the ALOs recormended QO der to
provide for interest to be conputed according to the NLRB decision in

Horida Seel Gorporation, supra, 231 NLRB 651.

The NLRB determned in Horida Seel that, due to spiraling

inflation, unfair |abor practices woul d be nore adequat el y
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renedi ed by application of an adjustable interest rate to nonetary awards.
It has becone apparent that the seven percent interest rate currently applied
to ALRB nonet ary awards i nadequat el y conpensat es di scri mnatees and ot her
victing of unfair |abor practices, and tends to di scourage vol untary
settlements and to encourage dilatory tactics by respondents.

The formul a chosen by the NLRB was that used by the Internal
Revenue Service (IRS on overpaid and del i nquent taxes, nanely 90 percent of
the "average predomnant prine rate quoted by commercial banks to | arge
busi nesses, as determned by the Board of Governors of the Federal Reserve

System” (Horida Seel Gorp. , supra, 231 NLRB at 652, fn. 9. ) A the

tine Horida Seel was decided, the IRS adjusted its rate bi annual | y,

effective on February 1, using the Septenber rate of the year preceding the
adjustnent. (26 USC § 6621, added January 3, 1975, Pub.L. 93-625, 8 7(a)(l),
88 Sat. 2114.) Since issuance of the Horida Seel decision, the | RS has

changed the formula to reflect the recent escalation in inflation and now
applies 100 percent of the prine rate, adjusted annually. (26 USC § 6621,
anended August 13, 1981, Pub.L. 34 § 711 (a) and (b) , 95 Sat. 340.)
Gonsistent wth the I RS change, the NLRB rai sed the interest rate on nonetary
awards to 20 percent, effective January 1, 1982. (See NLRB General Qounsel
Menor andum 82-5, Bureau of National Affairs, Daily Labor Report No. 21, Feb.
1, 1982, p. A6.) n January 1, 1983, the rate wll be adjusted either up or

down to reflect the prine rate pertaining
[ETETEEEErrrrd
FITEEErrrrrrr
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to Septenber 1982. 3

Qur determnation that the Horida Seel decision is applicable

precedent under section 1148 is coupled wth our rejection of argunents by
Respondents and amici curiae representing enpl oyers that article XV,
section 1 of the Galifornia Gonstitution restricts this Board in the rate
of interest which it can order to be paid on its backpay avar ds. ¥

Article XV, section 1, as anended in 1979, sets forth interest
rate restrictions on voluntary |oan transactions and court judgnents. It

provides in pertinent part:

The rate of interest upon a judgnment rendered in any court of
this state shall be set by the Legislature at not nore than ten
percent per annum Such rate may be variabl e and based upon
Interest rates charged by federal agencies or economc
indicators, or both. _, In the absence of the setting of such rate
by the Legislature,[=] the rate of interest on any judgnent
rendered in any court of the state shall be seven percent per
annum

The General (ounsel argues for a strict construction of

& I n accordance with NLRA precedent, our newinterest rate, of course,
Wil be applied prospectively only. (See Horida Seel Gorp., supra, 231
NLRB 652, fn. 12.) Therefore, unpaid nonetary awards w || accrue interest
at the old rate of seven percent until the date of issuance of this
Decision. The 20 percent rate wll then apply until the January 1, 1983,
adj ust nent .

4 However, application of article XV, section 1, to either Board

orders or court enforcenent orders would only affect the interest rate
appl icable fromthe tine of the order and therefore woul d not precl ude
inposition of the Horida Steel rate fromthe tine of the unfalr | abor
practice until the date of the order. The ten percent constitutional rate
woul d then be applied to both the principle and the accrued Horida Seel
interest.

S Senate Bill No. 203, signed by Governor Brown on April 6, 1982,

provi ded that prejudgnent interest allowable in personal injury and
post j udgnent interest allowabl e on court judgnents in general be raised
fromseven to ten percent.

8 ALRB Nb. 55 1.



the constitutional |anguage whereby orders of state admnistrative agenci es,
even if arrived at by quasi-judicia neans, not be considered "court
j udgnent s, "

The ALRBis not a "court" established under article I, section 1
of the Galifornia Gonstitution. Rather, it is an agency granted j udicial
powers by the Legislature under article XIV, section 1, for "the general
wel fare of enployees.” (Perry Farns, Inc. v. ALRB (1978) 86 Cal . App. 3d 448,
460 [150 Cal . Rotr. 495].) A though the Board s processes i ncorporate

procedural safeguards of the NLRA and ensure the essentials of due process,
they are defined by the ALRA and the Board s Regul ati ons and not by the
Godes of Avil and Gimnal Procedure which guide the courts. The Lhited
Sates Suprene Gourt described the difference between the courts and the
NLRB, noting that the NLRB is "one of those agenci es presunabl y equi pped or

i nformed by experience to deal wth a specialized field of know edge, whose
findings wthin that field carry the authority of an expertness whi ch courts
do not possess and therefore nust respect.” (lhiversal Canera Gorp. v. NLRB
(1951) 340 U.S. 474, 488 [95 L.Ed. 456, 467; 71 S Q. 456].) See also Tex-
Gal Land Managenent, Inc. v. ALRB (1979) 24 Cal.3d 335, 350 [156 Cal . Rotr.

1] , where the Galifornia Suprene Gourt upheld the provision in section
1160.8 of the ALRA allow ng for the reviewof ALRB orders in appellate
courts, using the substantial evidence standard.

Wereas the courts have interpreted the term”"court judgnent” in

article XV, section 1, to include such proceedi ngs as

8 ALRB Nb. 55 8.



tort judgnents against the state, o and interl ocutory condemati on
judgnents under California Gode of Avil Procedure, section 1237, et

seq. ’Z/ it has been held not to apply to "special " condemati on

proceedi ngs under statutes enacted pursuant to article XiI, section 23a of
the Galifornia Gonstitution, concerning the fixing of conpensation by the
Public Wilities Coormssion (PUOQ for the taking of a public utility's
property by emnent domain. (dty of North Sacranento v. dtizens

Wilities . (1963) 218 Cal. App.2d 178 [32 Cal . Rotr. 308].) Like ALRB

proceedi ngs, the PUC determnations are made pursuant to a separate grant
of constitutional authority and the |egislation enacted thereunder and are
subject to very limted judicial review (See dty of North Sacranento v.

dtizens Uilities ., supra, 218 Cal.App.2d at 182.)

V¢ are persuaded by the above, cases and consi derations, as well
as by the significant differences which exist between court judgnents and
Board Qders, that onits face, article XV, section 1 does not apply to
Board O ders.

V¢ cone to the sane conclusion wth regard to the status of
Board O ders and court enforcenent thereof by consideration of the purpose
and policy behind the constitutional provision.

Article XV, section 1, fornmerly article XX section 22, was
originally adopted by initiative as a usury law in the Novenber 1918

election. It is nowset forth in dvil Gode

6/See Harland v. Sate of Galifornia (1979) 99 Cal . App. 3d 839 [ 160
Gl .Rotr. 613] and Straughter v. Sate of Galifornia (1980) 108
CGal . App. 3d 412.

"See Bel | flower Aty School District v. Skaggs (1959) 52
Cal . 2d 278 [339 Pac. 2d 949].
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section 1916-1, et seq. In 1934 a Gonstitutional provision was added
limting the interest rate to seven percent "upon the | oan or forebearance
of any noney, goods or things in action, or on accounts after denand or

judgnent rendered in any court of the state ...." (Enphasis added.) In

1978 the words "or judgnent rendered in any court of the state" were
del eted fromthe usury section and the two paragraphs quoted above
relating to court judgnents were appended. The present article XV,
section 1, nmakes no nention of admnistrative agencies or orders, and
General (ounsel argues that the section applies only to judgnents in
private di sputes over private transactions.

At least one court has enpl oyed the sane rational e in hol di ng
article XX, section 22, predecessor to article XV, section 1, not
appl i cabl e to PUC proceedi ngs fixing conpensation for the taking of a

public utility's property by emnent donain. (dty of North Sacranento v.

dtizens Wilities ., supra, 218 CGal . App.2d 178.)

The procedure set forth in these sections (417-419 ' of the
Public Wilities Code) recogni zes the inherent difference
between the property of a public utility and other property.
The utility's property has al ready been dedi cated to use by
the public .... (218 CGal . App.2d at 189.)

V¢ are persuaded that a substantial difference exi sts between
darmage judgnents of civil courts and the awards nade by this Board, even
after they are enforced by the courts. Unlike the private renedy afforded
by civil court danmage judgments, a backpay order is a public reparation

award designed to vindicate

8 ALRB Nb. 55 10



public policy.¥

V¢ have concluded that neither the fact that Board processes
resenbl e those of a court and invol ve the exercise of "judicial power" nor
the fact that enforcenent is effectuated through the courts makes our
nonetary awards "court judgnments" to which the constitutional limtation
on interest rates applies.

Even if we were to assune, arguendo, that article XV, section 1
enconpasses any exercise of judicial power, the CGalifornia Suprene Court
In Regents of Uhiversity of Galifornia v. Superior Gourt of A aneda Gounty
(1976) 17 Cal.3d 533 [131 CGal. Rotr. 226] (hereafter Regents) indicated

that a state agency exercising "soverei gn governnental powers” woul d be
exenpt fromthe operation of the provision "if [its] inclusion would

result in an infringenent” on those powers. (Regents, supra, 17 Gal.3d at

536, quoting Aty of Los Angeles v. Aty of San Fernando (1975)

¥ Se e.g., International Sound Technicians v. Superior Qourt
(1956) 141 Gal . App.2d 23, 30; NLRBv. J. H Rutter-Rex Mg. o.
(1969) 396 US 258 [90 S . 417]; Nathanson v. NLRB (1952 344 U S 25
[73 S Q. 80]; NLRBv. Reynolds Corp. TBTh Ar. 1946) 155 F. 2d 679 [ 18
LRRM 2087]; NLRB v. Internati onal Association of Bridge, Sructural and
Qnanental Iron" Wrkers Local 433"(9th Ar. 1979) 600 F.2d 770 [ 101 LRRM
24401 ; NLRB v. Mastro Pl astics Gorp. (2d Adr. 1965) 354 F.2d 170 E6O
LRRVI 2578]; Philip Carey Mg. G., Mam GCabinet Dvision v. NLRB (6th
dr. 1964) 331 F.2d 720
[55 LRRM2821] .1t shoul d be noted that while private parties are needed to
Initiate unfair |abor practice proceedings by filing the original charge,
only the General Gounsel can issue a conplaint and prosecute a case to
hearing, Board appeal, and court enforcenent. Individuals who are the
beneficiaries of a court order enforcing an ALRB O der have no property
right inthe anard until received so that it cannot be attached prior to
receipt as can an ordinary private judgnent or chose in action. (N.RBv.
Sunshine Mning G. (9th Ar. 1942) 125 F. 2d 757, 761 [9 LRRM 618]; see
al so NLRB v. reads, Inc. (4th dr. 1962) 308 F.2d 1, 3

[51 LRRVI 2074].)

8 ALRB Nb. 55
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14 Cal . 3d 199, 276-277 [123 Cal . Rotr. 1, 57-58].)¢
In Meilink v. Unenpl oynent Reserves Gomm ssion (1942) 314 U S
564, 566-567 [62 S. . 389, 391], the Whited Sates Suprene Court anal yzed

the Galifornia Legislature's decision to inpose a 12 percent interest rate
on unpai d enpl oyer contributions under the California Unhenpl oynent Reserves
Act. The ourt rejected the enpl oyer's argunent that, by exceeding the 7-
10 percent rate established by article XX section 22, of the Galifornia
Gonstitution (the predecessor to article XV, section 1), the |legislature
had i nposed a penal ty not clai mabl e under the Bankruptcy Act.
Noted the Qourt:

V¢ do not understand that as a matter of state | aw the

Galifornia legislature was thereby [by virtue of Article

XX section 22] forbidden to prescribe the higher rate

here involved. (314 U S 564 at 567.)

In 1975 the Galifornia Legi sl ature passed Assenbly B |1 2306,
anendi ng the Revenue and Taxation (ode and the Uhenpl oynent | nsurance Code
toallowfor interest at a rate of 12 percent on defi ci encies,
over paynents, and recouped refunds of various taxes and enpl oyer insurance
contributions. O February 17, 1982, the Governor signed a bill raising
the rate from12 to 18 percent (Assenbly B ll No. 8).

The Revenue and Taxation Gode specifically applies the newrates

tointerest allowed in its own deficiency determnations

9The university, in Regents, was not afforded this sovereign protection
fromeither the constitutional or the statutory usury | aws because the
Gourt found that its activities as a lender were no different fromthose of
private lenders; therefore, it was not engaged in the exercise of its
sover ei gn gover nnental powers.

8 ALRB Nb. 55 12.



as well as "in any judgnent” (enphasis added) of overpaynent fromthe date
of paynent "to the date of allowance of credit on account of such judgnent
or to a date preceding the date of the refund warrant by not nore than 30
days ...." (See Rev. & Tax. (ode sections 6936, 8151, 9174, 11576, 13107,
16272, 19091, 19538, 26107, 26281, 30406, and 32417.) Such provi sions
woul d be nonsensical if read as subject to the restrictions of article XV,
section 1.

The exanpl es cited above indicate to us that the courts and
|l egislature would not apply the interest rate [imtations of article X,
section 1, to the exercise of an inportant soverei gn governnental power:
the adj udi cati on, renedying, and deterrence of unfair |abor practices,
i ncl udi ng the enforcenent of our Oders in state courts. (Sections 1160. 2,
et seq.)

Qur decision to adopt the Horida Seel fornula for

I nterest on backpay awards is inforned by nore than our concl usion that we
are not restricted by article XV, section 1.

Ve find that the Horida Seel decisionis "applicable

precedent” of the NLRA which section 1148 of our Act requires us to
follow' An elenment or theory of danages is a substantive rather than
procedural matter, enconpassed by the section 1148 nandate. (Agricultural
Labor Relations Bd. v. Superior Gourt of Tulare Gounty (1976) 16 Cal . 3d 392
[128 Gal . Rotr. 183] appeal di smssed

%\ reject the novel argunent nade by amicus curiae Titchell, Ml tznan,
Mark, Bass & Chleyer in its brief and at oral argunent that only pre-Act
(pre-July 1975) NLRA precedents nust, under section 1148, be fol | oned by
this Board. Ve are convinced that the Legislature intended for us to
fol | ow applicabl e NLRA precedent on a conti nui ng basi s.
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429 US 802 [97 S Q. 33, 34]. . Hantation Key Devel opers, Inc. v.
Golonial Mrtage Go. (5th dr. 1979) 589 F.2d 164.) The CGalifornia Suprene

Gourt has approved our interpretation of the term"applicable" as neani ng
relevant to the particular problens of |abor relations on the Galifornia

agricultural scene. (ALRBv. Superior Gourt of Tulare Gounty, supra, 16

Cal.3d 392.) No factors distinguishing inflation and financi ng conditions
inagriculture fromother industries have been cited to us to persuade us

that the NLRA precedent woul d not be applicable to the agricul tural

setting.Y The NLRB's rationale in adopting the IRS formila is equal ly

appropriate herein:

Arate of interest nore accurately keyed to the private
noney narket woul d have the effect of encouragi ng tinely
conpl i ance with Board O ders, discouragi ng the comm ssion
of unfair labor practices, and nore fully conpensating
discrimnatees for their economc losses .... (Horida
Seel Gorp., supra, 231 NLRB 651.)

The factors which led the NNRBin Horida Seel to

adopt the IRS adjustabl e interest rate, as opposed to an increased fl at
rate urged by its general counsel or an adjustable inflation factor

recommended by the Admnistrative Law Judge (ALJ), were as foll ows:

YThe Whion's argunent that the rate shoul d reflect the higher interest
rates available to agricultural workers whose | owincone and | ack of assets
limts their access to financing assunes that the rate shoul d be pegged to
the rate at which the victi mwoul d have to borrow rat her than that
accessible to the perpetrator of the unfair |abor practice. Consistent
wth the rational e of precluding respondents fromprofiting by delay, the
NLRB recently rej ected such an approach in favor of the "stability and
predicta bility which exists under the Horida Seel formula.” (Qynpic
Medi cal Gorporation (1980) 250 NLRB 146 [ 104 LRRM 1325].)
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FHrst, it isdirectly tied tointerest rates in the
private noney market. Second, it is subject to periodic
sem-autonatic adjustnment. Third, it is relatively easy
to admnister, as it cannot be changed nore frequently
than once every two years;[12/] adjustnents are
announced wel | ahead of the effective date; and the rate
Is rounded to the nearest whol e percent.

(Horida Seel Gorp., supra, 231 NLRB at 652.)

Mre recently, N_RB deci sions have referred to the

"stability and predictability" which exists under the Horida S eel

fornul a due to the four-nonth advance notice of rate changes, facilitating
settlenent and furthering efficient use of agency resources. (Qynpic

Medi cal Gorporation, supra, 250 NLRB 146, at p. 147.)

Because we find Horida Seel to be applicabl e precedent under

section 1148, we shall henceforth, fromthe date of issuance of this
Deci sion, conpute interest on backpay and ot her nonetary awards accordi ng
to the formul a announced t herein.
RER
By authority of Labor (ode section 1160.3, the
Agricultural Labor Relations Board (ALRB or Board) hereby orders that
Respondent Lu-Ete Farns, Inc., its officers, agents, successors, and
assi gns shal | :
1. Gease and desist from

(a) Failing or refusing to reinstate striking
wor kers who offer, or who have offered, to return to work.

(b) Failing or refusing to bargain wth the Uhited Farm

VWrkers of Arerica, AFL-Q O (AW, or to provide the UFWw th

2 as noted above, the adjustnent is now nade every year.
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information requested during the Gctober 30, 1980, neeting of the parties
and repeated inits letter of Novenber 2, 1980, or any other rel evant
information that the UPWnay request in connection wth its collective
bar gai ni ng responsi bilities.

(c) Instituting or inplenenting any change in any of
its agricultural enpl oyees' wages, work hours, or any other terns or
conditions of enployment wthout first notifying and affording the U(FWa
reasonabl e opportunity to bargain wth Respondent concerning such
change(s).

(d) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of those
rights guaranteed by section 1152 of the Agricultural Labor Relations Act
(Act).

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) Cfer toall of its enpl oyees who went on
strike in January of 1979 and thereafter nade unconditional offers to return
towork full and i medi ate reinstatenent to their forner or substantially
equi val ent jobs wthout prejudice to their seniority rights or any ot her
enpl oynent rights and privileges and rei nburse themfor all |osses of pay
and ot her economc | osses they have suffered as a result of Respondent's
failure or refusal to rehire themafter the recei pt of their unconditional
offers to return to work, reinbursenent to be nmade in accordance wth the
formul a establ i shed by Board precedent, plus interest at the rate of seven
percent per annumuntil the date of issuance of this Oder, thereafter at

the rate of twenty percent per annumunti l
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January 1, 1983, and fromthat date in accordance wth NLRB and ALRB
precedent s.

(b) Provide the UFWw th the information which it
requested at the Qctober 30, 1980, neeting of the parties and repeated in
its letter dated Novenber 2, 1980.

(c) Won request, neet and bargain collectively wth the
UFWas the certified exclusive collective bargaining representative of its
agricul tural enpl oyees, concerning the unilateral changes heretof ore nade
inits enpl oyees' wage rates.

(d) If the UPWso requests, rescind the unilateral change
in wage rates nade by Respondent on or about Decenber 1, 1980.

(e) Mike whole its enpl oyees for all economc
| osses they have suffered as a result of the unilateral changes in wage
rates made by Respondent on or about Decenber 1, 1980.

(f) Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all personnel records, social security paynent records and
reports, time cards, and other records rel evant and necessary to
determnation by the Regional Drector of the backpay period and amount of
backpay due to its enpl oyees under the terns of this Qder.

(g Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(h) Post copies of the attached Notice, in all

8 ALRB Nb. 55 17.



appropriate | anguages , in conspi cuous places on its property for 60 days,
the time(s) and place (s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has been
altered, defaced, covered, or renoved.

(i) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all of Respondent's agricultural enpl oyees enpl oyed at any tine
during the payrol|l period i mediately preceding the strike of January 19,
1979, and from Cctober 30, 1980, to the date of the Noti ce.

(j) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tinme(s) and place (s) to be determned by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional DOrector shall determne a reasonable rate of
conpensati on to be paid by Respondent to all nonhourly wage enpl oyees in
order to conpensate themfor tine lost at this reading and during the
guest i on- and- answer peri od.

(k) Notify the Regional Cirector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent has
taken to conply therewth, and continue to report

FETEEETEErrrrd
LETEETEErrrrri
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periodically thereafter, at the Regi onal
conpl i ance i s achi eved.

Cated: August 18, 1982

HERBERT A PERRY, Acting Chai rnman

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB Nb. 55 19.
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MEMBER MCARTHY, Concurri ng:

| joinin all aspects of the Decision except the nethod by
which the interest on the nonetary award is determned.? Instead of
using the prine-rate-based interest fornula applied by the IRSin tax
natters, which is changed only once each year, | would sinply apply the
prinme interest rate and adjust it on a quarterly basis. Quarterly
adj ust rent woul d nmake the interest rate nore current and accurate for
the period for which interest is being assessed. Such adj ust nent woul d
conport fully wth the principle established in Horida Seel
Gorporation (1977) 231 NLRB 651 [96 LRRM 1070], i.e., utilization of a

sem-autonati c adjustnent of interest rate tied to private sector rates,
as contrasted wth the fixed rate approach utilized theretofore.

| ndeed,

YThe NLRB described the IRSrate as the "vehicle" it chose to
inplenent the interest rate approach it adopted in Horida S eel
Gorporation, supra. As such, 1t is nerely procedural and not
subst anti ve NLRA precedent which we are bound to apply under section
1148 of the ALRA

8 ALRB Nb. 55
20.



guarterly adj ustnent woul d better achi eve the purposes of "conpensating
the discrimnatee for the | oss of use of his or her noney," and woul d
"encourage nore pronpt conpliance wth Board O ders wthout placing a
significant additional burden on the wongdoer." If, for exanple, the
prine interest rate one nonth fromnow (Septenber 1982) is approxi nately
fifteen percent, as now seens likely, that rate wll apply for all of
1983. If the prine rate clinbs well above that figure, and substanti al
fluctuation in the prine rate is not uncommon in these tines of economc
uncertainty, we would have an unrealistically lowinterest rate that
mght well lead to del ayed conpliance with our O ders. O the other
hand, if the prine rate drops significantly, we may find oursel ves
assessing an interest rate which is unrealistically high and therefore
punitive. For exanple, effective wth the ngority's Decision, the
interest rate applied to nonetary awards fromnow until January 1, 1983,
w il be twenty percent per annum even though the current prine rate
woul d be fifteen percent.

G ven these circunstances, | do not subscribe to the maority
inposition of aninterest rate that is adjusted only annual | y.

Dat ed: August 18, 1982

JGN P. MCARTHY, Menber

8 ALRB Nb. 55
21.



NOTl CE TO ACR QLTURAL EMPLOYEES

After a hearing at whi ch each side had an opportunity to present testinony and
other evidence, the Agricultural Labor Relations Board has found that we have
interfered wth the rights of our agricultural workers by refusing to rehire
striking workers and to give information to the Uhion and by rai sing wages in
Decenber 1980 without notifying or bargaining wth the Union. The Board has
ordered us to distribute and post this Notice. V¢ wll do what the Board has
ordered and also tell you that the Agricultural Labor Relations Act is a lawthat
gives you and all other farmworkers in California these rights.

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a uni on

to represent you;

To bargain wth your enpl oyer about your wages and wor ki rgy conditions through a
uni on chosen by a najority of the enpl oyees and certified by the Board;

To act together with other workers to hel p and protect one another; and

To decide not to do any of these things.

oo A~ Wk

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you from
doing, any of the things |isted above.

VE WLL NOT fail or refuse to hire or reinstate, or lay off or threaten or
di sgrlmnate agai nst any enpl oyee because he or she exercises any of these
rights.

VEE WLL NOT fail or refuse to bar?ai nwth the UFWor change your y\aﬂe rates or any
other working conditions wthout first notifying, and bargaining wth, the UFW
about such natters because it is the representative chosen by our enpl oyees.

VEE WLL, if the UFWasks us to do so, rescind the changes we previously nade in the
wages of our enpl oyees and we w Il nake our enpl oyees whol e for all economc | osses
they have suffered as a result of those changes, plus interest conputed in
accordance with current National Labor Relations Act and ALRB precedents.

VEE WLL offer reinstatenent to all strikers who unconditionally offer to return to
work with us and we w Il reinburse each of themfor all pay and other noney they
| ost because we refused to reinstate them

Dat ed: LU ETTE FARVG, | NC

By:

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice, you
nmay contact any office of the Agricultural Labor Relations Board. (nhe office is

| ocated at 319 Witernman Avenue, H Centro, Galifornia, 92243. The tel ephone nunber
is (714) 353-2130.

This is an official Notice of the Agricultural Labor Rel ati ons Board an
agency of the Sate of CGalifornia.

DO NOI REMOVE R MUTI LATE

8 ALRB Nb. 55



CASE SUMVARY

Lu-Ete Farns, Inc. (URWY 8 ALRB Nb. 55
Case Nos. 80- C& 263-EC
80- C&- 264- EC
ALO DEQ S ON

The ALO found that Respondent had discrimnatorily refused to rehire
strikers who had made witten unconditional offers to return to work

whi ch were sent to the Enpl oyer by the Uhion, followed by an oral offer
to return nade by a Lhion representative at a bargai ning session. The
ALOrejected Respondent' s defense that the offers were not unconditi onal
because they were not acconpani ed by an offer to abandon the stri ke which
continued agai nst Respondent and several other growers. The ALO al so
found Respondent had viol ated sections 1153(c) and #a) by refusing to
accept the Uhion's certified |etters bearing the offers to return and
section 1153(e) and (a) by unilaterally raising wages and by refusing to
Brow de infornmation about its current work force and operations requested
y the Lhion at a negotiating session. The ALO nmade no findi ngs or
conclusions as to Respondent’s | oss-of -maj ority defense but deferred that
issue to the ALO (LeProhn) in a related case. The ALO deni ed General
QGounsel *'s request for inposition of an increased interest rate on backpay
and ot her nonetary awards.

BOARD DEO S ON

The Board affirnmed the ALO s findings and concl usions as to all
violations alleged in the conplaint except his finding that Respondent
violated the Act by refusing to accept the Lhion's certified letters
seeking rehire of strikers. The Board rejected the Enpl oyer's | oss-of -
naj ority defense on the basis of N sh Noroian Farns (Mar. 25, 1982) 8
ALRB No. 25, and nodified the AOs reinstatenent order to require

i medi ate reinstatenent and backpay dat i Eiq fromthe begi nning of the 1980
season. F nally the Board decided that Horida Steel CGorporation (1977)
231 NLRB 651 [96 LRRM 1070] is applicabl e precedent under section 1148
and adopted its fornula for conputation of interest on nonetary awards,

Menber McCarthy concurred in the result, including application of an
interest rate on nonetary awards which is based on the prine rate of
interest, as per Horida Seel Gorporation, supra. However, he woul d
provide for adjustnent of the interest rate on a quarterly basis rather
than on the annual basis utilized by the IRS and fol |l oned by the NLRB.

* * *

This Case Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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Jorge Carrillo o :
Executi ve Secretary NOV O 2 1981 > L
ALRB RECEIVED L&
915 Capitol Mill, 3rd A oor &S
Sacranent o, CA 94814 [m ‘,<<,-
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Re: Lu-Bte Farns, Inc.
80- = 263- EC

Dear Jorge,

Inreviewng the decision | filed |ast week in the above-
entitled matter, | omtted the followng fromthe recommended Q der
portion that was set forth as Paragraph 4, page 32 of the
reconmended Renedy portion:

"Reinstate those striking Lu-Ete workers who have nade

uncondi tional offers to return to work. Res ondent shal | further
nake whol e each of the entitled striking workers, by ﬁaymant to
themof a sum of noney equal to the wages they woul d have ear ned
but for Respondent's unlawful refusal to reinstate them less their
respective net earnings, together wth interest thereon at seven
per cent per annum Back pay is to be conputed in accordance wth
'&ggog ormula established in J &L Farns. 6 ALRB No. 43 (August 12,

If there are not sufficient jobs available to reinstate each of

the clainants i mmedi atl ey or at the succeedi ng harvest they

woul d ot herwi se have worked, their nanes shall be placed on a
referential hiring list and they shall be hired as soon as jobs
econe available. The order of names on the preferential |ist
shall be determned by conpany seniority or pursuant to sone

ot her non-di scri mnatory nethod.

For purposes of continuity the aboved recommended O der shoul d
be sub- paragraph (k) on page 36 of the deci sion.

Yours very truly, \

cc: Sarah A Wl fe : 2:

J. Kenneth Donnel | 'y
Ned Dunphy Mchael H Véiss



STATE CF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOA>

In the Matter of:

)
LU ETTE FARVS, INC, g
o))
Respondent , ) Case Nos. 80-CE263-EC
) 80- (& 264- EC
and )
YA a & g ADM N STRATI VE LAW
AMVER AFL-
A q ) GFICER S DEA S ON
(harging Party )
Appear ances: J. KENNETH DONNELLY
Sacranento, CGalifornia
For the General (ounsel ;
SARMH A VOLFE,
DRESSLER QUESENBERY, LAVG
For the Respondent : & BARSAM AN
_ NED DUHPHY
For the Charging Party: Keene, Galifornia

STATEMENT GF THE CASE

MGAEH H VWASS Admnistrative Law Oficer:

This case was heard before ne on three hearing days,
July 13-15, 1981, in H Centro, Galifornia. The initial conplaint was
issued on April 7, 1981, and anmended on July 6, 1981. The anended
conpl aint alleges violations of Section 1153(a), (c) and ; (e) of the
Agricultural Labor Relations Act [hereinafter the Act]j by LU ETTE
FARVE, INC (hereinafter LU ETTE or Respondent].

Al parties were given full opportunity to participate
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inthe hearing and after the close of the hearing the General
Gounsel and Respondent each filed a brief in support of its
respective positi olrjw.

Woon the entire recor%l, i ncl udi ng ny observation of the

deneanor of the wtnesses, and after consideration of the briefs

filed by the parties, | nake the fol |l ow ng:

H ND NG G- FACT

l. Jurisdiction

Respondent admts the jurisdictional allegations,
e.g., that it is an agricultural enployer wthin the neani ng of
Section 1140.4(c) of the Act and that the Unhited Farm\WWrkers
of Arerica, AFL-A O [ hereinafter UFWis a | abor organi zati on
w thin the neaning of Section 1140.4 (f) of the Act. n the basis
of the pleadings and undi sputed evi dence | so find.
I. The Wnfair Labor Practices

A The Whfair Labor Practice Al egations
The Anended Conpl ai nt al | eges that Respondent

viol ated Sections 1153 (a), (c¢) and (e) of the Act: (1) by refusing
to accept certified mail fromthe charging party UFW (2) by

Y The parties served their post-hearing briefs by nail on

August 24, 1981. However, the General Gounsel inadvertently

served his brief on Admnistrative Law Gficer Robert LeProhn who
has under submssion a previous LU ETTE case. This error

ga.s frectifi ed on Septenber 2 when | recei ved General Counsel's
rief.

4 Atached hereto as Appendix | is the list of four witnesses

called by the parties, as well as the Transcript Vol une and page references
totheir testinony; Appendix Il is the list of the

exhibits identified and/or admtted i nto evi dence.



refusing to provide infornation requested by the UFW (3) by
failing and refusing to recall striking enpl oyees who had nade
offers to return to work whi ch were communi cated to Respondent
by the UFW and (4) by unilaterally increasing the piece rate
paid to Respondent's | ettuce harvest workers w thout providing
notice to or bargaining wth the UFW

Respondent in its Second Anended Answer deni ed
all material allegations of violations of the Act and al | eged
by way of affirnmative defense: (1) that any issue of bad faith
decl aration of inpasse has been fully litigated and wll be
controlled by the decision to be rendered in Admral Packing,

Case No. 79-CE-36-EC et al., by the Board;¥ (2) that the offers

to return to work which were not submtted wthin the six nonth
period i medi atel y preceding the filing of the underlying charge
on Decenber 23, 1980, are barred by Labor Code Section 1160. 2;

(3) that a portion of the relief requested in the conplaint, i.e
the nethod for cal cul ati ng rei nbursenent to workers who of fered
toreturn to work, is not a proper subject of an unfair |abor
practice hearing and order; (4) that Respondent has not viol ated
the Act by failing to bargain wth the UFWbecause Respondent

had a good faith belief that the majority of its enpl oyees failed
to support the UFW and (5) that the offers to return to work

nade by striking LU ETTE enpl oyees were not unconditional in

¥ The parties are agreed that the Admiral Packing case,

when decided by the Agricultural Labor Relations Board, wll be
di spositive of this issue.



nature and therefore of no | egal conseguence.

At the pre-hearing conference, General Counsel and
UFWnoved to strike Respondent's fourth affirnative defense
contending that the "lack of ngority" defense is not cogni zabl e
under our Act. Rather, the General Gounsel and UFWcont ended
that under the Act an enpl oyer has a duty to bargain wth a
certified representative of its enpl oyees wunless or until that
representative | oses its status through an el ecti on process
establ i shed under the Act.  The parties' respective positions
regardi ng Respondent’'s |l oss of nmajority defense then took a curie
turn. Respondent’'s counsel essentially wthdrewat this hearing
the purported good faith loss of majority as a defense, indicative
that no new or additional evidence in support of the defense woul d
be offered. Instead, Respondent would rely on the record esta-

blished in the pending Lu-Ete Farns, Inc., 79-CE 4EC which was

heard by Admnistrative Law dficer Robert LeProhn in Novenber,
1980, and await his decision. | understood this to nmean that
Respondent ' s position was that Admnistrative Law Gficer LeProhn
and the Board s decision woul d be dispositive of the issue in
this case as well. The General Gounsel and UFW on the ot her
hand, pressed for a determnation by the Admnistrative Law
Gficer astothe validity of the loss of majority defense in
this case and in ny decision as wel|.

Wile | amnot unmndful of the Board s policy of
requiring Admnistrative Law Gficers to nake 'determnations
of new or unprecedented issues raised at a hearing,? there are

Y See, e.g. Sun Harvest, Inc. 6 ALRB NQ 4 (1980)
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countervailing reasons why | decline to do so here. Frst,

the issue does not appear to be "ripe" for resolution, in part
because Respondent has chosen instead to submt the natter on
the basis of the record and disposition in the earlier pend ng
Lu-Ete hearing.  Second, should the issue of the availability
of the loss of ngjority defense require anal ysis and resol uti on,
it would be forthcomng fromAdmnistrative Law G ficer LeProhn,
an abl e, conpetent and experienced hearing officer. In view of
Respondent ' s subm ssion of the issue on the basis of the sane
record in the earlier hearing, there woul d appear to be little
that | could add in this decision. Fnally, as a practical

natter it appears doubtful that the defense, even if otherw se

avail abl e under the Act, is factually present here. [l Daniell
Respondent' s owner and President, nade this abundantly cl ear
in his inimtabl e fashi on during cross-exam nation when he

responded as fol | ows:

"Q Wen did you believe the Lhited Farm Vdrkers
stopped representing the najority of your
workers; at what tine did you cone to that
concl usi on?

A | don't know whether | ever did cone to that
concl usi on.

Q Is it your position, then, at this point,
that the UFWdoes represent the najority
of your workers?

A You know, | don't have any idea what your
mnd is, so | nmean, how do | know what
those peopl e s mnds are, you know Wen
| had the el ection back in 1976, | thought
I"dwn it hands down, no union. | was
m st aken.



Q So, as far as you are avare, you believe the
UFWstill -- legally still represents the
naj ority of your workers?

A | don't have any idea if they legally do
or not, you know | nean, if you went out
there and took a vote today, they' re not
-- if we counted the ballots, |I could say, yes,
t hese peopl e want the Lhited FarmVWrkers or they
don't, but I nean, | cannot be responsi bl e to nake
a deci sion, ne nake a decision for nyself on what
beliefs that | believe that somebody el se
bel i eves, you know, | nean, | just don't have that
pover. |'mnot Jesus Christ." ¥

B General Findings Re Qedibility

No credibility resolution between the four testifying
wtnesses was required by ne. | found each of the four wtnesses
who testified, |1 Daniell, Respondent's owner, Mke Minoz, ¥ its
foreman, Ron Barsaman, its attorney-negotiator, and finally
Chris Shnei der of the UFW to be essentially credible and forth-
right wtnesses who satisfied all the indicia for trustworthi ness
(e further observation regarding Daniell mght be appropriate
however. Daniell is one of the nost colorful and charisnatic
W tnesses to ever testify at a hearing | presided over. Reading
the testinony, which is sprinkled with expletives and earthy
comments, nay give the reader an occasional false inpression
of flippancy. Rather, | found himcandid in his inimtabl e and
earthy style. Indeed, it was not too difficult to visualize dimnutive
Chris Schneider's description of his efforts to serve the
physically inposing Daniell at his ranch office in February, 1979,
wth aletter during the height of the Inperial Valley strike

See RILI, pp. 25-27.
But see p. 21, infra, re discussion of payroll records.
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conflict and violence. Schneider's description of his neeting
wth Daniell and Daniell's observations of Schnei der graphi cal
underscore the difficulties that have ensued between Respondent

and the Wnion.?

C Sipulated Satenrent 0 Facts

The parties hereto have agreed to and executed a
Sipulated Satenent of Facts setting forth information pertinent,
to the issues raised herein. Acopy of this stipulationis
attached as Appendix Il1. This stipulation constitutes the basic
findings of fact in this case. Any additional or suppl enental
findings of fact are set forth and di scussed in the anal ysi s
section which fol | ons.

CONCLUS ONS OF LAWY

. Ref usal By Respondent To Accept Certified Ml
From The UFW

The underlying facts are not in dispute. Respondents
owner, Bll Daniell, testified that he had a | ongstandi ng
busi ness policy of refusing to accept or claimcertified nail

regardl ess of the identity of the sender. Hs stated reason

for this policy is that: "I've never received any source of pay-

nent inny life through certified mail. 1've never had not hi ng but
Y

bad news.” It was also undisputed that M. Daniell is

the individual designated by his corporation as the agent for

receiving service of process in CGalifornia. Mreover, it was

¥  (Conpare RT. Il, pp. 258-260 with RT.11, 171, 189 and 186;
7 See Vol . |, p. 11.



undi sputed that commencing in late April, 1980, the UFWnade
offers to return to work on behal f of striking LU ETTE workers.
These offers were sent by certified mail by the UFWand were not
picked up or accepted by LU ETTE, pursuant to the above-stated
pol i cy.¥ Respondent, however, did recei ve and accept regul ar nail

fromthe UFW incl udi ng those offers to return which were al so
sent by regular rather than certified nail.

It does not appear that the ALRB has previously
consi dered the issue of whether the refusal of an enpl oyer to
accept certified nail fromits enpl oyees' bargai ning representation
constitutes a violation of the Act. However, the issue has been
consi dered by the NLRB and federal courts whose appl i cabl e
decisions wll be considered pursuant to Labor Gode § 1148.

Under appl i cabl e NLRB precedent, an enpl oyer's
unjustified refusal to accept certified nail fromthe union
representing its enpl oyees violates Sections 8(a)(5) and (1) of

the NLRA and can constitute a refusal to bargain. [ N. L. R B. v.

Regal Alumnum Inc., 436 F. 2d 525 (.8th dr., 1971), enf 'g. 171
NLRB 1403 [ 76 LRRM 2212] (J.968) ; Sharp's Market, Inc. 40 NLRB 122!.

[52 LRRM 1214] (1963); Scott Goss (., Inc., 197 NLRB 420 [80
LRRVI 1379] (.1972); enf'd 477 F.2d 64 (6th Qr., 1973), [83 LRRV
2493]; and Aty Hectric Q., 164 NLRB 844 [65 LRRVI 1264, 1269]

(1967).

¥ See General (ounsel's Exhibit 3 consisting of the seven
original letters of offers to return which were returned by the
post of fice narked "uncl ai ned".



The najority of cases involving enpl oyer refusal to
accept communi cations fromthe union typical ly concerns union
denmands for recognition and bargaining (.see, e.g., Scott G oss
(., Inc., supra; NL. RB v. Quick Sop Markets, Inc., 416 F. 2d
601 (7th dr., 1968) [72 LRRM 2451]; Thurner Heat Treating Corp.,
226 NLRB 716 [94 LR RM 1446] (1976). However, the doctrine has

al so been appl i ed where the enpl oyer had refused to accept the
uncondi tional witten offer to return to work proffered by the

enpl oyee's attorney. See, e.g. The Barn-Sder,Inc., 195 NLRB 754

[79 LRRM 1587] (1972).

Respondent' s brief (pp. 36-37) apparently inplies
that these precedents stand for the nore |imted proposition
that an enpl oyer nust accept the union's reasonabl e neans of
communi cation to it. Wile conceding that the ALRB regul ati ons
aut hori ze service of papers by registered or certified nail (8
Cal . Adnin. Code§ 20400) Y, Respondent contends that service by
regul ar nail pursuant to CGalifornia Code of dvil Procedure
88 1013, 1013a, is sufficient. LU ETTE FARMB apparently accepts
comuni cati ons fromthe UFWwhen received in the regular nail.
Respondent argues that neither the ALRB nor the UFWshoul d be in
a positionto dictate or require it to accept certified nmail there
by changing its | ongstandi ng contrary busi ness policy.

Both briefs citetothe Arcle K Gorp. 173 NLRB 713

9 The Act also sinilarly authorizes such service. See, e.g,

Galif.Labor Code § 1151.4 (a). 8 Cal.Admin.Gode § 20430, which
woul d be the applicabl e provision here, al so authorizes service
by certified nail.



[69 LRRM 1420] (1968) in which the NLRB uphel d the Hearing
Examner's finding of no enpl oyer violation for refusing to
accept certified mail fromthe union. Qe critical difference
however in the Adrcle K case was the enpl oyer had established for
| egal purposes a separate designated statutory agent to accept
registered nail as well as service of |egal process. By contrast
here, the sane person the UFWsought to serve the certified nail
on, B Il Daniell, was al so the designated statutory agent for LU ETTE
In the instant case, Respondent's refusal to accept
UFW communi cations by certified nail had a very clear inpact on
its enployees' rights established under Labor Gode Section 1152.
Sgnificant wage entitlenents nay be established once the striking
workers had substantiated that they had nmade unconditional offers to
return, the dates thereof and that vacancies existed or there-
after occurred. Here, of course, the striking workers' efforts
to not only establish the existence of their offers but also to
substantiate the specific dates were thwarted by Respondent's
policy and practice of refusing to accept certified nail. Nor
I's Respondent's suggestion that the UFWrely solely on the regul ar
nail a viable alternative. It is readily apparent that certified
nmail offers both the addressee and sender the nost accurate,
efficient and effective neans for determning whet her and on what
specific date a communi cation was received. Mre inportantly,
reliance on service by certified nmail pursuant to Labor Gode

8§ 1151.4 (a) and 8 Cal . Admn. Code 8§ 20430, provides the user wth
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an irrebuttable finding that service was acconplished. By
contrast, proof of service by regular mail entitles the sender
an irrebutabl e finding that service that acconplished. By
contrast proof of service by regular nmain entitles the sender
toonly a rebuttabl e presunption, pursuant to CGal. Evidence Code
88 641, 630 and 603, that the mail was received. The consequent
di mni shed evidentiary effect in cases such as the instant one
is all too significant.

| accordingly conclude that the General Gounsel

has sustained its proof that Respondent's refusal to accept
certified mail fromthe UPWviol ates Section 1153 (a) of the Act®

. Wiet her The Ofers To Return To Wrk Made By
Sriking LU ETTE VWrkers Through The UFWW¢re
Lhcondi ti onal .

A Is Labor (ode, § 1160.2, A Bar To The Charge?

Labor Code, 8 1160.2, provides in relevant part:

"No conpl aint shall issue based upon any unfair |abor practice
occurring nore than six nonths prior to the filing of the charge.”
The unfair |abor practice charged herein, the failure or refusal
to rehire striking workers who unconditionally offered to return
to work, was filed on Decenber 23, 1980. S x nonths prior to

the filing of the charge woul d rel ate back to June 23, 1980. How
ever, at least three of the underlying letters offering to return

to work, which are one of the necessary prerequisites in order

" The General Qounsel contends further that Respondent's practice and
policy here also violates Section 1153 (e) of the Act

Inthat it presents barriers to nornal business neans for the UFW

to fulfill 1ts bargaining responsibilities, while |l don't doubt

that the effect of Respondent’s refusal to accept UFWcertified

nail woul d be equal |y danaging to the Lhion's ability to fulfill

its bargaining responsibilities, nevertheless, no direct, specific

evi dence was Introduced to that effect at the hearing. | decline
therefore to include a finding that Respondent al so viol ated

Section 1153 (e) of the Act.
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1
to be entitled to return, were sent in April and May, 1980.

The General Qounsel notes in his brief (p. 10) and |
concur that the operative fact here is the failure to reinstate,
whi ch occurred when hiring began for the ensui ng nel on harvest and
| ettuce thinning comencing in Gctober and the | ettuce harvest
commenci ng i n Decenber, 1980. The refusal to rehire these workers
clearly occurred wthin the limtation period.

General Gounsel al so contends that the offers to
return to work were continuing ones and the refusal to reinstate
Is also a continuing one that extended into the six nonth period,
citing to Trinity Valley Iron . v. NLRB, 410 F. 2d 1161, 1172
(5th dr., 1969) and Ron Nunn Farns (1980) 6 ALRB M. 41. In

addition, General (ounsel al so contends that the six nonth
limtation period does not begin to run until the charging party
has actual or constructive notice of the violation of the Act,

whi ch occurred when the fall harvest season started, citing to

Bruce Church Inc. (1979), 5 ALRB No. 45 and Mnt ebel | o Rose/ Mbount

Arbor Nurseries (1979) 5 ALRB No. 64.

| al so concur that these alternative theories are

also available to the General (ounsel as well, but find it
unnecessary to al so base ny finding on them in viewof the finding
that the actual refusal to rehire occurred during the liability

peri od.

U See Bxhibits "A', "B' and "C' to the First Arended Gonpl ai n Gener al
Corl:ngel 's Exhibit 1-M The actual letters conprise General Gounsel's
Exhibit 3.
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B. Wre The Gfers To Return To Work By Sriking
LU ETTE Wrkers Uhcondi ti onal ?

The essential facts are undi sputed.

1) Witten offers to return to work were nade
on behal f of approxinmately 55 striking LU ETTE wor ker s by communi -
cations fromthe UPWcommenci ng on April 25, May 5, My 14, July
3, Novenber 3 and 4, 1980.%

2) These witten offers were al so supppl enent ed by an
oral offer to return to work nade at the Gctober 30, 1980,
bar gai ni ng session by the UFWs negotiator Ann Smth on behal f of
all of LUEITE s striking workers. In addition, the Uhion sent
a witten communication dated Novenber 2, 1980 (part of General
Qounsel 's Exhibit 3) confirmng that the offers to return were
still in effect.

3} The witten offers were said to be unconditional .
Respondent, in turn, has refused to rehire any of
its striking workers relying on a variety of |egal and factual
bases as fol | ows:

1) The offers were not unconditional in that they
were nade through the Uhion who refuses to fornmal |y declare the
stri ke ended agai nst LU ETTE, whose workers did not assure that
they woul d not participate in work stoppages thereafter.

2) The character of the strike against LU ETTE and

2 <onme of the offers were duplicative. The individual names

listed appear to be 34 or 35.

¥ See the original offers, General Qounsel's Exhibit 3
(consi sting of seven letters).
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other Inperial Valley conpani es was such as to rai se the possi -
bility that the workers had not abandoned the strike.
3) The strikers were permanent!y repl aced.

APPLI CABLE LAW

The | aw governi ng the respective rights of economc

strikers and unfair |abor practice strikers upon the making of an
uncondi tional offer to return to work i s now wel | established.

In an unfair |abor practice strike, the enpl oyer nust, upon an
uncondi tional request, reinstate the enpl oyee to his position
and, if necessary, termnate the replacenent. Mstro M astics

v. NL RB, 350 US 270 (1956). Failure to do so constitutes

unlawful discrimnation. NL RB v. Dubo Manufacturing .,
353 F.2d 157 (6th Qr., 1965). An econom ¢ striker upon an

uncondi tional offer to return nust be reinstated, if not otherw se
permanently replaced. In the event there has been a per nanent

repl acenent, the striking worker nust be given preference in hiring
when openings occur. NL RB v. Heetwod Trailer (o., 389 U S
375 (1967); Laidlaw Qorp. (1966) 171 NLRB 1366, enf'd 414 F.2d

99 (8th dr., 1969), cert.den. 397 U S 920 (1970).

General Gounsel contends that the strike involved in this
case was converted into an unfair |abor practice strike by an
invalid declaration of inpasse on February 28, 1979, and/or the
uni l ateral wage increases undertaken in 1979. The parties agree,
however, this issue wll be resol ved fromprior hearings on
these nmatters.

Assumng, however, the strikers are economc ones and
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General Gounsel has established an unconditional offer to return
to work, Respondent bears the burden of denonstrating that the
failure to offer full reinstatenent was for legitimate and
substantial business reasons. NL RB v. Mackay Radio and Tel.
., 304 US 333 (1938); Laid aw Gorp. (1968) 171 N.RB 1366,
397 US 920 (1970). Thus, the burden of proof is on Respondent

to showthat: (1) economc strikers have been pernanent!|y
replaced, or (2) that the job for which reinstatenent i s sought
has been elimnated. NL RB v. Mirray Products, 584 F. 2d 934;
[99 LRRM 3269] (9th dr., 1978).

In determni ng whether an offer is unconditional, the word;
of the offer, together wth the context and attendant circunstance
nust be considered. Thus, the nere use of the word "unconditi onal
is not enough to prove that the offer is in fact unconditional --
nor is the absence of that word indicative that the offer is not
unconditional. NL. RB v. Pechuer Lozenge (0., Inc., 209 F. 2d.
393, 405 [33 LRRM2324] (2nd dr., 1953). In addition, the

request for reinstatenent nust carry wth it an understanding to
abandon the strike, if the request is granted. See Hawaii Meat

onpany, Ltd, v. NL.RB, 321 F.2d 397 [53 LRRM2872] (9th Qr.
1963); NL.RB v. WC MQuaide, Inc., 552 F.2d 519, 539 [90

LRRM 1345] (3rd dr., 1977). Sgnificantly, the request for

reinstatenment nay be tendered on behal f of the individual enployee
or enployees by a union inits representative capacity. See, e.g.
Santa Qara Farns (1979) 5 AARB No. 67; Trinity Valley Iron &
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Seel @ v NLRB 410 P.2d 1161 [71 LRRM 2067] (5th dr.,

1969); NL.RB v. WC MQiaide, Inc., supra. 552 F.2d at 529;
NL RB v. Brown Root, Inc. 203 F. 2d 139, 147 [31 LRRV 2577]
(8th dr., 1953). In the Brown Root case the Gourt of Appeal s

obser ved:

"W can think of no valid reason why a | abor uni on
which is the coll ective bargai ning agent for

enpl oyees who have been out on strike cannot
effectively represent themin applying for re-

I nst at enent, even though the enpl oyer insists
Ehgt]they apply personally for re-enpl oynent."

I d.

FHnally, although a worker seeking reinstatenent nust

abandon the strike (Marathon Hectric Gorp. (1953) 106 NLRB No.

199), he or she is not required to give up the rights guarant eed
under Section 1152 of the Act or to promise not to strike or not
to engage in work stoppages in the future. See Southern Fruit
Dstributors, 109 NLRB 386, 391 [34 LRRM1367] (1954); Roadhore
Gonstruction Gorp. 170 NLRB 668, 667 [68 LRRM 1191] (1968);
Lindy' s Food Genter, 232 NLEB 1001, 1108; ]96 LRRVI1386] (1977);
Lion Ql Go. 245 F. 2d 376, 378 [40 LRRM 2193] (8th dr., 1957);
A bion Gorp. dba Brooks, 228 NLRB 1365, 1368 (1977), enf'd in
petrtinent part 593 F.2d 936 [95 LRRM 1316] (10th dr., 1977).

| have concluded that the offers to return to work by the
Sriking LU ETTE workers were unconditional. | have further
concl uded for the reasons set forth belowthat the justifications
prof fered by Respondent are not supported by the record.

The undi sput ed evi dence in the record (consisting of

Chris Schneider's testinony and General Gounsel's Exhibit 3)
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shows that the offers to return to work were nade by the UFW

on behal f of specific individual workers who wanted to return to
LUETTE The first offers were made on April 25, 1980, after
the strike had been in effect for approxinately sixteen nonths.
Apparently sone of the striking workers approached the Union

| eader shi p and i nqui red whet her they could return to work for
Respondent wi thout incurring Uhion sanctions.? The LU ETTE
strike coomttee and UFWI eader ship agreed to al | ow workers who
wanted to return to LUETTE to do so wthout reprisal. The UFW
did not, however, officially abandon the strike. Witten offers
to return were then prepared by the Lhion staff, signed by the
workers and sent by certified nail to Respondent and its
attorney Ron Barsaman. The offers are facially unconditional

I nposi ng no conditions nor denands. After receipt, Respondent
(or its attorneys) nade no apparent effort to seek an expl anation
or clarification fromthe Lhion or its workers regarding the

offers to return to work. Instead, it relied onits attorney

Ron Barsaman's information and i npressions resulting fromhis

dealings wth other growers regarding simlar offers to returnin
deci ding the offers were not unconditional . %

Throughout the hearing as well as in the post-hearing brief,
Respondent ' s counsel persistently sought to present extensive

testinony and docunentary evi dence to denonstrate the nature of

YW e, e.g., Resp. Exh. "C' setting forth the applicabl e provision
of the UFWQonstitution.

B (hris Schneider Testinony, Vol. Il, pp. 253-256.
¥ See, e.g. Vol. Ill, pp. 301-306. 318.
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the strike and viol ence against the Inperial valley growers

i ncludi ng LU ETTE during 1979. The purpose of such testinony and
evidence was to establish Bill Daniell's state of mnd regardi ng
his refusal to rehire his forner workers, his belief as to the
purported UFWIl oss of najority representation, as well as his
refusal to provide negotiating infornation to the UPW This
testinony, coupled wth M. Barsaman's inpression, it was argued
constituted the justification for believing that the offers were
not uncondi ti onal .

A though sone testinmony fromBill Daniell was permtted
regarding his perceptions of violence and his state of mnd
during the January-March, 1979 period of the strike, nuch of
the proffered evidence was limted to an offer of proof. The
admtted evidence was |imted because the great bulk of it
occurred at other growers' premses prinarily by other than
LU ETTE workers. Daniell didtestify to two or three incidents
that occurred at his premses in February and March, 1979, where
eight or so of his enpl oyees were apparently identified as parti -

ci pating. ¥

" The picketing, confrontation and viol ence directed towards
Respondent ' s operations were on a consi derably reduced scal e conpared to
sone of the activities which were the subject of nuch of

the court proceedi ngs that Respondent sought to have admnistrate notice
taken of. Wiile not condoning any strike viol ence, the

extent of such activities agai nst LU ETTE, particularly by LU ETTE

enpl oyees was on a scale and scope significantly and qualitatively
different and | ess than agai nst other Inperial Valley growers.

Wii | e a nunber of plausible inferences can be drawn fromthis, at

| east one reasonabl e and pl ausible inference is that the relation-ship
between LU ETTE, its workers and the UFWcaused this. |f so

it woul d consi derably undernmine Respondent's contrary inference

that the Admnistrative Law Gficer shoul d consider all the picketing,
confrontation and viol ence that occurred during the

1979 period of the Inperial Valley strike as justifyi ng Respondent conduct
and position taken therein.
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Neverthel ess, Daniell's and Barsaman' s testinoni es, taken
at face value do not provide a legally justifiable basis for
Respondent ' s course of conduct at issue herein. Frst, as
i ndi cated above, a reinstatenent offer tendered on behal f of the
striking enpl oyees by their union, which has not abandoned the
strike, does not nmake the workers offers otherw se unconditional .

The workers, by obtai ning permssion fromtheir own strike co-
ordinating conmmttee and the Uhion hierarchy, had essentially

abandoned the strike by their actions and their witten, facially

uncondi tional offer toreturn. See, e.g NL RB v. Brow Root,

Inc., supra. Moreover, by April 25, 1980, when the first offers;

were nade, there had been no strike activity directed agai nst

LU ETTE for nore than one year, except for several days of

pi cketing (nostly by non-LU ETTE workers) during the first week

of the fall, 1980 harvesting.®¥ Nor could Respondent |awfully

condition the reinstatenent of its striking workers on their

promse not to engage in future work stoppages or strikes or to

otherwi se gi ve up rights guaranteed under Section 1152 of the Act.¥
Moreover, there is significant contrary evidence in the

record that Respondent believed that its striking workers had

an intent to unconditionally abandon the strike and return

wWthout intent to dimsh its operation. [l Daniell testified

that he did not believe that the striking LU ETTE workers woul d

18/ See, e.g., Vol. II, pp. 220-221.

19/ See cases cited at p. 16 supra.
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be violent or disruptive or try to sabotage his economc operatio
if they cane back.? Essentially, Daniell believed that if they
cane back "I think . . . they' d probably be better workers than
they' ve ever been in their lives. "%

Having found that the offers made to return were
unconditional, the burden shifted to Respondent to denonstrate
that the strikers had been pernanently replaced or their position
permanently elimnated. See, e.g., NL.RB v. Heetwod Trail er

., 389 US 375 378, 88 S Q. 543, 546-547 (1967); WC MQuai d
Inc. 237 NLRB No. 26 [98 LRRM 1595] (1978); Sapek Corp., 235 NLRB

No. 165 [98 LRRVI 1241] (1978). Initially, Respondent attenpted
to neet this burden through the testinony of forenan Mke Minoz,

who testified in essence that permanent repl acenment workers were
obtai ned starting in March, 1979, who occupi ed thereafter the

positions for which the strikers were applying.

200  RT.II, pp. 243-244.

21/ RT.Il, p. 244, lines 23-28. This testinony significantly

underm ned Respondent's prinary basis for its theory of the case.
Respondent ' s counsel has continually clained that the rel evance of the
Inperial Gounty Superior Gourt docunents is that they showthe UFWis a
nonol i thi c organi zation abl e to mai ntain an ommi Pr esent control over all
the striking workers at the various Inperial Valley (as well as Salinas,
San Joaquin, etc. Valleys) growers. The UFWcoul d, therefore, order the
wor kers back on strike without further strike sanction. Respondent's
theory does not take into account or give any weight to the fact that the
ulti mat e course of conduct and strike activities are determned by the
strike coomttee at each individual ranch, who are sel ected sol ely by
the striking workers at that ranch. See, e.g., Respondent's Exhibit "D'.
testinony of David Martinez, that was stipulated to by the parti es.
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Minoz testified that after the initial replacenent workers
were obtained there was |ittle turnover during the season and a
high return rate fromseason to season.? Nbo payrol| records were

utilized during the hearing to corroborate this testinony since
Respondent' s payrol | records did not |end thensel ves to such a
readily ascertai nabl e determnation. Instead, the parties agreed

to each append a surmary of the payroll records to their respective

briefs. A copy of the General (ounsel's and Respondent's sunmaries
are attached hereto as Appendi ces IV and V respectively. These
summari es do not corroborate Minoz testinony. |nstead, they show
that there were substantial nunbers of vacancies fromseason to

season.?  The summari es show for instance that in 1979 Respondent
enpl oyed 115 workers in the honey dew harvest conpared to 142
in 1980. However, only three workers returned from1979 to
work in the 1980 honey dew harvest. S mlarly in 1979, Respondent
enpl oyed 469 harvest workers conpared to only 240 in 1980.
g this 240 total, only 62 worked in 1979. Thus, for the 1980
harvest season, the period that the strikers had tinely offered
toreturn to work for, Respondent had 178 job vacancies in the
| ettuce harvest and 139 vacanci es for the honey dew harvest.

Thus, Respondent's own records show that there were anpl e
vacanci es available at the tinme of the strikers reinstatenent

offers and further supports the inference that the strikers were

22/  See, e.g. RT.I, pp. 93-94.

23/ See Appendices IV and V herein. Respondent's brief is nore
circunspect. It states that no general inferences can be drawn ot her than
that the summaries reflect the transitory nature of agricultural workers
(Resp. Brief, p. 11) .
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not pernanently repl aced.

To summarize, | conclude that General Gounsel has net
its burden that the offers to return to work nade by striking
LU ETTE workers through the UFWwere unconditional. | further
concl ude that Respondent has failed to carry its burden to
establish a legitimate and substantial business justification
for failing to reinstate the strikers. | accordingly find that
Respondent viol ated Sections 1153(a) and (c) of the Act by failing

and refusing to reinstate its econonic strikers.?
[11. Respondent's Refusal To Produce |nfornation
Request ed By The UFW

1 Gctober 30, 1980, the UFWat a bargai ni ng sessi on
requested certain informati on fromthe Respondent rel evant to the
contract negotiations. This oral request was foll owed up two
days later wth a witten request for informati on on six areas
relating to the negotiations.® The six areas on which information
as requested were (1) crop acreage and type, (2) field | ocations
(3) nunber of workers and job classification, (4) pay rates,

(5) nanes, addresses and social security nunbers of its enpl oyees
and (6) the conpany's intent re workers who offered to return to
work. Respondent has refused to provide the infornation.

(See Appendi x 111, Sipulation, p. 6). BlIl Daniell testified

he did not provide the requested information "because he did not

24/  As indicated previously, | have assuned, wthout so finding
that the strike renmai ned an economc one. The deci si on whet her
the strike becones an unfair |abor practice one wll be determne
fromthe two other hearings raising those issues.

25/ See Respondent's Exhibit "A'.
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consider it any of the UFWs busi ness" and sone of the infornation

(i.e., location of farmng operations and identity of enpl oyees)

coul d be used for harassnent purposes.®

The informati on requests nade during negotiating is
presunptively relevant to the Uhion's bargai ning needs. An
enpl oyer nust furnish a union sufficient information to enable it
to represent adequately enpl oyees in negotiating future contracts.
(See QP. Muirphy (1979) 5 ARB No. 63; As-HNe Farns (1980) 6 ALRB
NQ 9; J.I. Gase @. v. NL.RB 253 F.2d 149 [41 LRRM 2674] (7th
dr., 1968), enf'd as anended 113 NLRB 520 [40 LRRV 1208] ;
Qurtiss-Wight Gorp., Wight Aero Dv. v. NL RB 147 F. 2d 61
[59 LRRM 2433] (3rd dr., 1965). Such infornation nust be
provided pronptly. (Golonial Press, Inc. (1973) 204 NLRB 852
[83 LRRVI 1648] .)

Producti on i nformati on concerni ng t he nunber of
acres utilized, the nature of crops grown, and the |ocation of

the activities are rel evant and necessary. (QP. Mirphy & Sons

(1979) 5 AARB No. 63.) The WFW of course, is entitled to know

the location of bargaining unit work. A so, economc infornation

regardi ng the nunber of enpl oyees, job classifications, rates of
pay, and subcontracting are classic areas of inquiry by unions
and have been held to be always relevant. (See, e.g. NL RB .
Wi tin Machine Workers 217 F. 2d 593 [35 LRRM 2215] (4th dr. 1959)
Boston Heral d-Traveler Gorp. v. NL.RB. 209 F. 2d 134 [36 LRRV

26/ RT.II, pp. 213-214.
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2220] (1st dr., 19551; NL.RB v. Yawran and Efbe Mg. (o.
187 F.2d 947 [27 LRRM2524] (2nd dr., 1951); NL.RB v. Item
G. 220 F.2d 956 [35 LRRM 2709] (5th dr., 1955).

Wile the identity of workers in the bargai ning unit

is also presunptively relevant (Preduntial Ins. . v. NL.RB
412 F.2d 77 [71 LRRVMI2254] (2nd dr., 1969), cert.den. 396 U S

928 [71 LRRM 2254] (1969); Sandard Q1 . v. NL. RB 399 F. 2d
639 [69 LRRM 2014] (9th dr., 1968); Lhited Air Qaft Corp. V.
NLRB 434 F.2d 1198 [75 LRRVI2692] (2nd Ar., 1970), an enpl oyer

nay in sone situations deny enpl oyee nanes and addresses to a

uni on upon a show ng of a bona fide concern about a "clear and
present danger of harassnent” and where the enpl oyer has offered
reasonabl e al ternati ves. (Shell Q1 Gonpany v NL.RB. 475 F. 2d
615 [79 LRRM 2997] (9th dr., 1972).

Inthis case the only alternative neans offered by
Respondent was for the UFWto obtain the information thensel ves.
Wil e Daniell indicated he believes there had been harassnent of
his workers in the past, Respondent had not shown there was a
“clear and present danger of harassnent” of its current enpl oyees.
Inthis case the majority of strike activity testified about
occurred at work sites of other enpl oyers. Mre inportantly,
M. Daniell admtted he had observed no viol ence at LU ETTE Farns
and there has been virtually no picketing or violence, since the
spring of 1979. In addition, it woul d appear that Daniell's
stated concerns about his workers woul d be alleviated by reinstating

the striking workers.
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| conclude that the General Gounsel has net its
burden and established by a preponderance of the evidence that
Respondent has viol ated Section 1153(e) of the Act by refusing
to produce relevant infornation requested by the UFW

| V. The Decenber 1, 1980, Uhilateral |ncrease
I n Vges.

The stipul ation signed by the parties states that
The lettuce piece rate paid by LU ETTE begi nni ng on Decenber 1,
1980 was seventy nine cents ($.79). This was bel atedl y communi -
cated to the UFWat the Decenber 15, 1980 bargai ni ng session by
Respondent' s negotiator. Inits last proposal to the UFWpri or
to declaring inpasse, Respondent offered a | ettuce piece rate
wage of seventy cents ($.70) for the 1980 | ettuce harvest season.
At the prior hearing regarding the 1979 unilateral ly rai sed
harvesting piece rate M. Daniell indicated that he rai sed the
piece rate unilaterally, wthout prior notice to the Union,
"Because we were at inpasse’. To the extent that that was a
continuing reason for the 1980 unilateral raise as well, it wll
be considered and the validity decided in the two prior pendi ng
heari ngs.
Respondent, while admtting that it unilaterally

i ncreased the wages of its workers during the course of negoti a-
tions, contends that it nevertheless did not violate its duty to
bargain in good faith for the additional reason that the wage

rai se was "nai ntaining the dynamc status quo". Respondent
acknow edges that under applicabl e ALRB deci sions, the Board has

repeatedly held that unilateral wage increases during negotiations

violate Sections 1153(e) and (a) of the Act. QP. Mirpny Produce
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@., Inc., 5 ALRB No. 63 (1979); Mntebello Rose Go., Inc., 5 ALRB
No. 64 (1979); As-HNe Farns, 6 ALRB No. 9 (1980) and B o Farns,

6 ALRB No. 2 (1980). However, Respondent seeks to place its
conduct wthin the exception to that rul e which permts wage
rai ses "consistent wth the conpany's | ong-standi ng practice",

citingto NL.RB v. Katz, 369 US 736, 746, [50 LRRM 2177]

(1962) . In Katz, the court inplied that unilateral wage changes
that "in effect, were a nere continuati on of the status quo" woul d
not constitute a violation of Section 8(a)(5), the analog to
Section 1153(e). Ibid., p. 746, 82 S Q. at 1113. However, the
availability of this defense is afforded to wage changes that are
"in fact sinply automatic increases to which the Enpl oyer has
already coomtted hinself." [bid. The Suprene Gourt in fact
rejected this defense in Katz because the wages chal | enged there
"were in no sense autonatic, but were inforned by a | arge neasure
of discretion.” |bid.
Mbreover, under Katz, even if an actual good faith

i npasse did exi st as of February 28, 1979, Respondent's Decenber
1, 1980 increase woul d be inpermssibl e because the anount of the
rai se surpassed Respondent's nost recent offer to the UFW The
Katz court hel d:

"... [Elven after an inpasse is reached [the

enpl oyer] has no |icense to grant wage i ncreases

greater than any he has ever offered the union at

I nconsi stent with a sincere desire to concl ude an

agreenent wth the union."
Katz, supra, 369 US at 845.

See, also, Taft Broadcasting Go. (1967) 163 NLRB 475, enf'd 395 F.
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F.2d 662 [67 LRRM 3632] [hol di ng that post inpasse unil ateral
changes are sanctioned if the changes are reasonably conprehended
wthin the pre-inpasse proposal]; -Rte Foods, Inc. (1964) 147
NLRB No. 59 [57 LRRM 1150] [enpl oyer nmay validly nake unil ateral

changes which are no nore favorabl e than those offered prior to
inpasse]. Thus, under Katz the duty to bargai n was viol ated
when Respondent i ncreased wages substantial ly above its | ast
proposal w thout bargaining with the UFWabout the increase.

Bill Daniel, Respondent's President, testified
further as to his reason for unilaterally raising the wages. He
testified that the wage increases were in keeping wth a past

practice of paving its workers according to a prevailing industry

rate. 2

However, the evidence does not support this. Frst,
Respondent has been under contract to various unions for approxi-
matel y ten years (1970-1979).% The wage rates Daniel | paid were

nmandated by contract and were not the result of any dynamc status
guo whi ch commanded wage rates at the prevailing industry rates

Second, the ALRB has rejected this identical argu-
nent inasimlar context:

"Respondent had a pattern of granting such wage

i ncreases, after a request by the workers, every

year during the pruning season. After a conference anong
the prevailing area wage rate respondent had rai sed
wages in this nanner every year since 1973. In 1977

27/ RT.Il, pp.  209-211

28/  RT.IlI, pp. 234-235
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and 1978, the pattern was repeated, despite
t he ongoi ng negoti ati ons bet ween respondent
and the UFW

"In both years respondent notified the U-Wof
the wage I ncrease by letter, but only after the
increase was in effect. UWnilateral action of
this sort . . . violated the duty to bargain
since the possibility of neani ngful union input
is foreclosed. [citations onmtted]

"Respndent' s exceptions contend that the increases
are |l egal because they follow a "well established
Gonpany policy of granting certai n i ncreased at
specific times". The increases, it is argued,
represent the nai ntenance of the "dynamc status
quo", not a change in conditions. NL RB. .

Ral ph Printing & Lithography Go. (8th dr., 1970)

433 F.2d 1058 [75 LRRM 2267]. Wiile this is an
exception to the general rule, the Katz case
specifically distingui shes between aut omati c

i ncreases which are fixed in anount and ti mng

by conpany policy and increases here occurred

only after an enpl oyee request, subject to refusal

by respondent, and in an armount fixed by respondent's
sense of the prevailing rate. Ve therefore concl ude
that the increases were discretionary and subject to
col | ecti ve bargai ning."

(Kapl an's Fruit and Produce Gonpany, 6 ALRB 36. In order for
unil ateral wage increases to cone wthin the "dynamc status quo"
doctrine, the increases nust be of a nature that they are auto-
natic at fixed intervals. (Kaplaps, supra; NL.RB v. Ral ph
Printing and Lithog. Go. (8th dr., 1970) 433 F. 2d 1058 [ 75 LRRM
2267]; cf. Sate FarmMit. Auto. Ins. G. (1972) 195 NLRB 871

[79 LRRM 1621] [increased tied to known conpany policy and to

obj ecti ve governnent standards].) In this case, the increase
was clearly discretionary based upon M. Daniell's view of the
prevailing industry rate. Indeed, Daniell stated that there was
not hi ng mandat ory about paying the prevailing rate, adding, tongue
in cheek that "next year | may go back to 50(cents).¥

30/ RT.II, p. 232

-28-



This conclusion is supported by the Board s nost recent
deci sion concerning unilateral wage increases. In Pacific
Mishroom Farm (1981) 7 ALRB No. 28, the Board reasoned:

Mbreover, since the enpl oyer's duty to bargai n conti nues
during a strike, a unilateral wage i ncrease granted to
nonstrikers is both a refusal to bar gai n under section 1153
(e) and an illegal discrimnation under section 1153 (c), as
the increase is inherently destructive of the enpoyees' right
to engage in concerted union activity. Burlington Hones,
Inc., (1979) 246 NLRB Nbo. 165 [103 LRRM 1116]; Soul e @ ass
and Gazing Q. (1979) 246 NLRB NO 135 [ 102 LRRM
1693] . Respondent here has nmade such unilateral changes and,
having failed to establish a business justification which
outwel ghs the destructive effect on enpl oyee rights,
Respondent has viol ated sections 1153(e), (c), and (a). See
H mac Corp.

(1976) 225 NLRB 1185 [93 LRRM 1285].

7 ALRB No. 28 at p.2-3.

Accordingly, | conclude that the General Gounsel has netits burden of,
proof and clearly established that Respondent viol ated Sections
(e),(c) and (a) of the Act by its unilateral increase in wages
on or about Decenber 1, 1980, w thout prior notice or bargai ni ng
wth the UFW

V. General (ounsel ''s Request That The Board Re-

Examne Its Policy And Methods For Cal cul ating
Back Pay Awards.

The General Gounsel has devoted a consi derabl e portion

of its post-hearing brief to a presentati on, wth supporting
citations and tables, that the Board reconsider its current

pol i cy and net hod concerning the cal cul ati on of back pay renedi es.
Wiile | found the General Counsel's rational e and supporting cita-
tions and tabl es persuasive, this is obviously a policy natter
which the Board is to consider and rule on. | would deemit inapp-

ropriate and decline to nake a recomrmendation at this tine.
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I woul d, however, |ike to nmake one observation concerni ng ny
experience presiding at two back pay specification proceedi ngs
including the effect thereon of the present backpay cal cul ati on
practices. In order to satisfy their respective obligations re-
quired by 8 Galif. Admn. Code Section 20290, Sunny side Farns (197:
SARBN. 42 and J &L Farns (1980) 6 ALRB No. 43 in backpay pro-
ceedings, the parties nust presently spend an inordi nate anount of

tinme (literally weeks or nonths) attenpting to nake daily cal cul a-
tions for each worker, pay period, each season and year that poten-
tial backpay conputations coul d be awarded.

Thus, in cases where the backpay award conputations are
intheory required for one or nore entire crew for several years,
the resulting task becones a difficult if not devastating one.

ne obvious effect is the necessary but unfortunate re-
sulting delay for all parties concerned, particularly the discrim
i natees.®  The sheer vol une of paperwork, cal cul ations, resulting
human error and tine inpedes, in ny judgnent, an atnosphere for
and ability to conduct realistic settlenent discussions in a tine-
'y fashion.

In consi dering and fashioning a policy & conputation neth-

od, including considering the General Gounsel's request for an

%'t is noteworthy in this regard that the recent Board deci si on
John Van Wngarden, et al (1981) 7 ALRB No. 30, nore than ten non-
ths transpired between the date the backpay proceedi ngs were sch-
edul ed and the issuance of the Board's order concerning just one
discrimantee. In the current backpay proceedi ng | npresiding at,
Martori Bros., (1978) 4ALRB No. 80, three weeks are presently re-
guired in order for the parties to just review and conpare daily
payrol | records and cal cul ations for one crew (39 workers) cover

I ng several harvesting seasons over a two year period. This incurre
tine does not relate to or involve substantial |egal and factual
di sputes still renaining unresol ved.
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inflation factor, | woul d respectfully urge the Board to consi der
a | ess burdensone conputation nethod than the current one under

Sunnyside Farns. (Qne possible alternative, of course, is to con-

sider other than daily tine periods as an appropriate and reason-
able one to utilize. For instance, weekly or nonthly payrol | summ
aries are typically available for use by all parties. |'maware
that in sone cases these records may not be as "fine tuned" as
daily conputations; nevertheless, the resulting tine savings nay

nore than of fset this concern.

THE REMEDY

Havi ng found that respondent has engaged in certain un-
fair labor practices wthin the neaning of Sections 1153 (a), (c)
and (e) of the Act, | shall recormmend that it cease and desi st
therefromand take certain affirmative action designed to effect-
uate the policies of the Act as fol | ows:

1. Having found that respondent failed to bargain in
good faith in violation of its duty pursuant to Section 1153(e)

of the Act. | shall recorment that respondent be ordered to cease

and desist fromunilaterally raising its workers wages.

2. Having found that respondent failed and refused to
accept certified nail fromthe UPWin violation of its obligation

under Section 1153 (a) of the Act, | shall recommend that respond-
ent be ordered to cease and desist fromcontinuing to refuse to

accept certified mail fromthe UFW
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3. Havi ng found that Respondent unl awf ul |y refused
to provide relevant infornmation requested by the URWt her eby
violating its duty to bargain in good faith pursuant to Section
1153(e), (c), and (a) of the Act, | shall recommend t hat
Respondent be ordered to cease and desist fromrefusing to
provide such information. In addition, | wll further recomend
that Respondent provide the information requested by the URWt hat
is nmore fully set forth in Respondent's Exhibit "A'.

4. Havi ng found that Respondent unlawful ly refused to
reinstate its striking workers who had nade unconditional offers
toreturn to work, | shall recommend that Respondent be ordered
to cease and desist fromrefusing to reinstate sai d workers.

| wll further recommend that Respondent nake whol e
each of the entitled striking workers, by paynent to themof a
sumof noney equal to the wages they woul d have earned but for
Respondent's unlawful refusal to reinstate them less their
respective net interimearnings, together wth interest thereon
at seven percent per annum Back pay shall be conputed in
accordance wth the fornula established inJ. & L. Farns, 6 ALRB
No. 43 (August 12, 1980).

If there are not sufficient jobs available to re-
instate each of the clainants immediately or at the succeedi ng
harvest they woul d ot herw se have worked, their nanes shall be
pl aced on a preferential hiring list and they shall be hired as
soon as jobs becone avail able. The order of nanmes on the

preferential list shall be determned by conpany seniority or
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pursuant to sone ot her non-di scri mnatory nethod.
5. Fnally, I wll recoomend that the attached Notice
To Wrkers be posted, read and nail ed to Respondent's enpl oyees

in accordance wth current Board practice.

GROER

Uoon the basis of the entire record and by authority of

Labor Gode Section 1160.3, | hereby issue the fol |l ow ng recommended

order that Respondent LU ETTE FARMB, INC, its officers, agents,

successors, and assigns, shall:
1. Cease and desi st from
(a) Whilaterally changing any of its enpl oyees'

wages, or any other termor condition of their enpl oynent, w thout

first notifying and affordi ng the Uhited FarmWrkers of Anerica,

AFL-A O (UFW a reasonabl e opportunity to bargain wth respect

t her et o.
(b) Refusing to accept certified mail fromthe UFW
(c) Refusing to provide relevant infornation

request ed by the UFWin performance of their collective bargaini ng

responsi bilities.
(d) Refusing toreinstate its striking workers who

have nade unconditional offers to return to work.
(e) Inany like or related nanner interfering wth,

restraining, or coercing agricultural enployees in the exercise
of those rights guaranteed by Labor Gode Section 1152.
2. Take the followng affirmati ve actions which are

deened necessary to effectuate the policies of the Act:
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(a) Won request, neet and bargai n col | ectively
wth the UFW as the certified exclusive collective bargaini ng
representative of its agricultural enpl oyees, concerning the
uni l ateral change heretofore nade in its enpl oyees' wage rates.
(b) If the UPWso requests, rescind the unil ateral
change in wage rates nade by Respondent on or about Decenber 1
1980
(c) Make whol e its enpl oyees for any economc | osses
suffered as a result of the unilateral change in wage rates nmade
on or about Decenber 1, 1980.
(d) Provide the LFWw th each of the six areas of
rel evant infornation requested by the UFWand set forth inits
letter dated Novenber 2, 1980, which is set forth as fol |l ows:
(1) Wiat is the current and projected crop
programof the Gonpany, including the nunber of acres of each crop
grown and/ or harvested by the Conpany?
(2) Were are all of the Gonpany's agricul tural
operations | ocated? P ease |list by citing canal and road nanes.
(3) How nany wor kers does the Conpany enpl oy
and/ or expect to enploy in each job classification? Is the
Gonpany enpl oyi ng | abor contractors to perform bargai ni ng unit
wor k?
(4) Wat are the current rates of pay for each

job classification?
(5 Wio are all the agricultural enpl oyees

enpl oyed by the Conpany? H ease provide an up-to-date |ist of
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current enpl oyees and those to be recall ed including their
nanes, social security nunbers and addresses.
(6) Does the Gonpany intend to recal |l workers
who have nade unconditional offers to return to work?
(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into

appropri ate | anguage, reproduce sufficient copies in each | anguage

for the purposes set forth hereinafter.

(f) Post copies of the attached Notice in
conspi cuous places on its property for a 60-day period, the period
and place (s) of posting to be determned by the Regional Drector.
Respondent shal | exercise due care to repl ace any Notice whi ch nay
be altered, defaced, covered, or renoved during the period of

post i ng.

(g) Provide a copy of the attached Notice to each
enpl oyee hired during the 12-nonth period follow ng the date of
I ssuance of this Oder.

(h) Ml copies of the attached Notice in all
appropriate | anguages, wthin 30 days after the date of issuance
of this OQder to all Respondent's agricul tural enpl oyees enpl oyed
at any tine during the payroll periods i mmediately precedi ng and
follow ng Cctober 15, 1980, the approxi mate date that the first
har vest i ng commenced subsequent to the initial offers to return
bei ng nade.

(i) Arrange for a representative of Respondent
or a Board agent to distribute and read the attached Notice in

appropriate | anguages to the assenbl ed enpl oyees of Respondent
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on conpany tine. The reading or readings shall be at such tine(s
and pl ace(s) as are specified by the Regional Drector. Follow ng
the readings), the Board agent shall be given the opportunity,
out side the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees may have concerning the Notice or their rights
under the Act. The Regional Oirector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly
wage enpl oyees to conpensate themfor tine lost at this readi ng
and the questi on- and- answer peri od.
(j) MNotify the Regional Drector in witing, wthin

30 days after the date of issuance of this Qder, of the steps
whi ch have been taken to conply wth it. Udon request, and
periodically thereafter, Respondent shall notify the Regi onal
Drector until full conpliance is achieved.

AND ITIS ARTHER (RDERED that all al |l egati ons cont ai ned
i n the anended conpl aint and not found herein to be violations

of the Act are di smssed.

DATED. Qctober 20, 1981.
AR QLTURAL LABCR RELATI ONS BOARD
%&é—qf %, ‘ﬁ

MOGHAEL H WA SS
ADM N STRATI VE LAWGHH CER
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NOTl CE TO AGR QLTURAL BEMPLOYEES
After a hearing at which each side had an opportunity to present testinony and
ot her evidence, the Agricultural Labor Relations Board has found that we have
interfered wth the rights of our agricultural workers by refusing to reinstate
our striking workers during 1980 and 1981, The Board has ordered us to
distribute and post this Notice.
VW w il do what the Board has ordered and al so tell you that:
The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1 To organi ze your sel ves;
2. To form join or help unions;
3. To vote in a secret ballot election to deci de whet her
you want a uni on to represent you.
4. To bargain with your enpl oyer about your wages and wor ki ng

condi tions through a union chosen by a majority of the enpl oyees
and certified by the Board,;

5. To act together wth other workers to try to get a contract or to hel p
or protect one another; and _
6. To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you from
doing, any of the things |isted above.

Especi al | y:

VEE WLL NOT refuse to hire, reinstate, or layoff or threaten or _
otherw se discrimnate agai nst any enpl oyee because he or she exerci ses
any of these rights.

VEE WLL NOT fail or refuse to bargain in good faith with the UFWby
unilaterally instituting wage increases, changing any other condition or term

of enploynent wthout first giving notice and neeting wth the UFWin order to
negoti ate over it.

VE WLL GFFERreinstatenent to those persons who unconditional |y
offered to return to work wth us in 1980 and 1981 and we w || pay
each of themany noney they | ost because we refused to rei nstate them

LU ETTE FARVE, | NC
DATED, By

Representati ve Title



If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ati ons Board.
e office is located at 319 Véterman Avenue, BH Centro, Galifornia 92243.
The tel ephone nunber is (714). 353-2130

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE



APPEND X |
WTNESSES CALLED BY THE PARTI ES

DATE NAME | DENTI FI CATI ON VAL & PACE
July 13, 1981 1. WLLIAM' Bl LL' President - Onaner I: 2-38
July 14, 1981 H DAN E.L Lu-Ete Farns I1: 170-250
July 13, 1981 2. MGH. 'MKE For enan |- 38-94
July 14, 1981 3. OR STCPHR UFWLegal Asst. I1: 251-273
'"HRS AIH DR ' i
July 15, 1981 4. RON BARSAM AN Igl%}t %yFQH\/B [11: 298 335

negot i at or



APPEND X 1

EXHB T WRSHEET

CASE NAME LU ETTE FARVE CASE NQ 8Q C&=263-EC ET AL.
J.C RESP. CP O'HER | | DENT . ADMT or DESCR PTI ON
REJECT.
LAITS 7/13/81 |7/13/81 General Qounsel ' s Mbving Papers
2 7/13/81 |7/ 13/ 81 General Qounsel's Trial Meno
3 7/13/81 |7/13/81 Qignal offers toreturn
-7 letters
A 7/ 14/ 81 |7/ 14/ 81 11/1/80 letter - UPAWto S ol |
B 7/ 14/ 81 |7/ 14/ 81 2/12/81 letter - UPNWto Wstern
Gowers
C 7/ 14/ 81 |7/ 14/ 81 UPW Gonst .
D 7/14/81 |7/ 14/ 81 Testinony of David Martinez
E 7/14/81 [Not rec'd. |Copies of TROand Prelim [njunct;
and Gontenpt O ders issued by
I nperial superior Court
NOI ReCH VED
F 7/ 15/ 81 |7/ 15/ 81 6/18/80 letter - Barsaman to Chr
Schnei der
G 7/15/81 |7/15/ 71 3/16/81 letter - Barsaman to Chr
Schnei der
H 7/ 15/ 81 |7/ 15/ 81 3/16/81 letter - Barsaman to Chr
Schnei der




APPEND X 1 1]

STATE CGF CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:

LU ETTE FARVE, | NC, Case Nos. 80- CE 263-EC

80- C& 264- EC
Respondent ,

and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ
STl PULATED STATEMENT

Charging Party. CF EACTS

e N N N N N N N N N N N N

The parties to this unfair |abor practice hearing (General
Qounsel , The Lhited FarmVrkers, Charging Party, and Lu-Bte Farns, Inc.,
Charged Party) through their respective attorneys have agreed to the
followng Satenent G Facts. It is farther agreed that this Sipul at ed
Satement 0 Facts shall be concerned in to evidence in the above referenced
unfair |abor practice hearing.
A Background

This case originates fromfailed contract negotiations whi ch began
inlate 1978 between Respondent, Lu-Ette Farns, Inc., 'hereinafter respondent or
Lu-Ette) and the Lhited FarmVWrkers of Africa, AFL-AQQ (hereinafter URW.

The respondent, Lu-Ete Pants, Inc. , farns approxinately 2,500 to
3,000 acres of land in the Inperial Valley. In addition to |ettuce and nel ons,
Lu-Ette harvest; such crops as alfalfa, hay, cotton, punpkins, and banana
squash. M. B Il Daniell is president of Lu-Bte farns and i s responsi bl e for
nanagenent deci sion within the conpany and thus nmakes al | deci si ons concer ni ng

t he wages he



pays H s workers.

The Whited FarmWrkers was certified as the coll ective
bar gai ni ng representative of respondent's agricultural enpl oyees on
Sept enber 29, 1976.

A col | ective bargai ni ng agreenent between the UFWand Lu-Bte was
executed on Decenber 2, 1977. This agreenent ended by its own terns on January
1, 1979 but was extended by both parties up to January 15, 1979.

Negotiations for a new contract began i n Novenber 1978 and ext ended
over a period into February 1979. Lu-EHte becane part of an industry w de
bar gai ni ng group whi ch was conposed of at nost 28 growers who were all
si nul taneously, yet separately, negotiating wth the UFWfor new contracts.
Initially Lu-ette was only an observer to the negotiations. However it becane
an official participant in the bargaining group in the early part of Decenber
197S. Lu-Bte was represented in this group by its negotiator, Charley Soll.

O February 21, 1979, the industry w de bargai ning group submtted a

witten contract proposal to the UPW This proposal contai ned proposed wage rates

for all job classifications. The docunent was signed by representatives of the

growers including Charley Soll. Lu-Ete, was a participant in this proposal .

Rel evant to this case is the wage offered for |ettuce piece rate workers for the

1980- 81 harvest which was 70 cents.

The WFWsubmtted a counter-proposal on February 28, 1979. After
the union submtted their counter offer at the February 28th neeting the
enpl oyer group, including Lu-Ete, responded by declaring inpress. The good or

bad faith status of this declaration of
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i npasse was the subject of an unfair |abor practice hearing before
the Admnistrative Law CGficer Jennie Rhine (Admral Packing, et.
at., 79-C&78-EC et. al.). In her decision dated March 28, 1979,
the ALOfound that the declaration of inpasse nade by the enpl oyers
on February 28, 1979, was in bad faith and therefore in violation of
sections 1153(a) and 1153(e) of the ALRB. (See pp. 55-58 of the
decision). This decisionis now before the Agricultural Labor
Rel ations Board for its review

Fol I owi ng the decl aration of inpasse it was charged that respondent
engaged in a nunber of unilateral wage increases to its workers and
ot her changes in conditions of enpl oynent during 1979 and the 1979-80
| ett uce season Chase all egations are the subject of another unfair |abor
practice charge and conplaint. This matter (Lu-Ete Farns, Inc., Case
Nos. 79-CE-4-EC et seq.) was heard by Admnistrative Law (ficer Robert
LeProhn in Novenber, 1980, and is presently awaiting the deci sion of M.
LePr ohn.
B. The Present Charges

Beginning in April, 1980, various Lu-Ete workers
who had been on strike since January, 1979 nmade witten offers to return
to work. @General (ounsel and the UFWcontend and respondent di sputes
that these offers to return to work were unconditional. These offers

were mailed by certified



nail to respondent at its business address by the ULhited Farm Vérkers,
for the individual enployees. Each nailing of offers (April, My; July,
Novenber, 1980, January, 1981 and February, 1981) was unsuccessful in
that the letters were returned "uncl ained" to the UFW The Lhited Farm
VWrkers therefore sent copies of all offers to return to M. Ron
Barsaman, attorney for respondent, or the legal office of Wstern
Qowers Association in B GCentro, Galifornia.

h ctober 30, 1980 at the request of the UFWa neeting between the
parties was held. M. Ann Smth the UFWassi gned negoti ator requested
the followng information fromthe Lu-EBte representatives, M. Soll
and M. Barsam an:

(1) Wiat is the current and projected crop programof the

conpany, including the nunber of acres of each crop grown
and/ or harvested by the conpany?

(2) Were are all of the conpany's agricul tural

operations | ocated? P ease list by citing canal and road
nanes.

(3) How many workers does the conpany enpl oy and/ or expect to
enpl oy in each job classification? I's the conpany

enpl oyi ng | abor contractors to performbargai ni ng unit
wor k?

(4 Wat are the current rates of pay for each job
classifications?

(5 Wi are all the agricultural enpl oyees enpl oyed
by the conpany? H ease provide an up-to-date |ist
of current enpl oyees and those to be recall ed
including their nanes, Social Security nunbers and addresses.



(6) Does the conpany intend to recall workers who have nade
uncondi tional offers to return to work?

In addition to the above request for information Ms. Smth nade a
nodi fication to the UPWs February 28, 1979, proposal concerning the
nedi cal plan contributions of enployers. She al so advised that the
enpl oyer has a duty to advise and negotiate wth the uni on regardi ng
unilateral increases in the terns and conditions of enpl oynent and that
an admnistrative law of ficer had found respondent’s decl arati on of
i npasse to be in bad faith.

Respondent ' s agents failed to respond to M. Smth's statenents and
request except to note that they had no know edge of any witten request
to return to work having been nade to Lu-Ete. M. Smth responded by
naking an oral offer en behalf of all Lu-Bte seniority workers to
return, to work.

M. Barsaman then expl ained that he had recei ved sone copi es of
witten offers nade by individual enpl oyees to return to work¥ but that
he was not aware of any other offers. M. Smth was of the opinion that
a general offer, or at least a substantial nunmber of Lu-Ete seniority
workers had offered to return to work. M. Smth then repeated the

offer on behalf of all Lu-Ete seniority workers.

Yps of Gctober, 1980, M. Barsaman had recei ved copies of
lists which included 34 individual nanes.



n Decenber 1, 1980, respondent raised it piece rate wage for
| ettuce harvest workers to seventy-nine (.79) cents. In
Respondent ' s | ast proposal of February 21, 1979, the offer for the
1980- 80 season was for 70 cents.
The bargai ning agents for the parties net agai n on Decenber 15,
1980. M. Soll inforned M. Smth that Lu-Ete intended to raise its
| ettuce harvest piece rate to seventy-nine cents. He stated that this was
the only change the Conpany had to make on this date in the proposal which
had been made originally on February 21, 1979. M. Soll refused to
provide any of the infornmation requested at the Qctober 30, 1930, neeting.
S nce the Gctober 30, 1980 neeting, Lu-Bte has not provided the
requested informati on and has not recal | ed workers who nade offers to
return to work which the UFWand General Gounsel contend are
uncondi tional and Respondent contends i s not.
In March, 1981, M. David Martinez for the UFW and M. Ron
Barsaman, for Lu-Bte Farns, held a bargai ning session. There

have been _ negotiations between the parties since that tine.



The UFWis still on strike against Lu-Bte Farns.

APPROVED BY:
,_’?-}/E?pb AL J'Q./.L 7/114/81
SARMH A VOLFE DATED

ATTARNEY FCR RESPONDENT

7S ;/:* ./ 7/14/81

NeD DUNDHU DATED DATED
LEGAL ASS STANT FCR U

:’\ lir-u.h.. ‘ fﬂ'ﬁ}.- H..!

7/14/81

J. KENNETH DONNELLY
LEGAL GONSHL FCR DATED
ENERAL GONSH. - ALRB



APPEND X |V

TOTAL NO. OF TOTAL NO. OF NO. OF EMPLOYEES TOTAL NO. OF NO. OF EMPLOYEES NO. OF EMPLOYEES
EVMPLOYEES | N RETURNED FROM FROM 1979 WHO WORKED

EMPLOYEES | N EMPLOYEES | N RETURNED FROM

CROP 1979
A Honeydew 115
B. Thi nni ng 456
C. | ettuco 469
Har vest
D. Irrigator 74
S
E. Tract or 49
Drivers
F. Tractor
Drivers
Irrigator 123

S

* Includes all employees from
March 1979 to December 31, 1979

1980 1979 TO WORK
1980

142 3
189 56
240 62

N A** 22

N Ax* 11
91 33

1981 1979 TO WORK BOTH I N 1980 AND 1981
1981

N A N A N A

61 15 11

N A N A N A
N/ A** 10 10

N A* 3 3

29 13 13

** These figures were not broken ***This figure represents combined

down by a separate classification
but were totaled under irrigators
and tractor drivers

Appendi x IV

figures for t r act or drivers and
irrigators, i.e. D & E.

EXH BIT “B”



I NFCRVATI ON ON GERVANAN G- PLACEMENTS

Qop of Job Nunber of Persons Aver age Nunber of Nunber of Enpl oyees Aver age No. of
Qassification Actually Enpl oyed Enpl oyees in any year ¥ Ret urning from 1979 (season) Lines in Lettuce Harvest ¥
1979 19802 1981 In” 80 Inn81 1n 80 & ’'81 79-80 80-81

tractor

drivers 49 91 29 10 (PRT [1/154) 11 3 3

irrigators 74 8-15 (PRT I1/155) 22 10 10

nmel on 115 142 -- 3

har vest

| ettuce

har vest 469 240 75 (PRT 11/72) 64 32- 36 22- 24
(1979-80 (1981-81 l'i nes lines

har vest) har vest) (96-108) (66-72peopl e)

peopl e

t hi nni ng 456 164 61 Mel ons 20-25(PRT 11/153)53 15 11

weedi ng Lettuce 35-70 PRT 11/ 153)

1/

— Date on this chart gathered

from payroll records and
testi mony where indicated.

2
2/ In 1980 and 1981 |i sts,

tractor drivers and
irrigators are comnbined.

ATTACHVENT
Appendi x V

s/ Al this information is
fromM. Daniell’s
testinony in the

the previous hearing

B

4l This is the testi-
nmony of M ke Minox
(See, RT. 1/87 -
88)
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